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House or REPRESENTATIVES, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D. C., February 6, 1952. 
Hon. Joun R. Murpock, 
Chairman, Committee on Interior and Insular Affairs, 
House 0f Representatives, Washington, D. C. 

Dear Mr. CuarrmMan: Attached is a copy of a report on the hear- 
ings which were held in Sacramento, Calif., on October 29, 30, and 
31, by a special six-member Subcommittee on Irrigation and Recla- 
mation, in accordance with your letter of October 3, 1951. 

One purpose of the hearings was to consider Federal-State relation- 
ships in the management of the Central Valley project. Also in the 
hearings we sought to obtain factual information on Central Valley 
project water supplies, the water requirements of lands to be served 
by the project, and the water rights necessary to operate it. The 
hearings were held jointly with the California Joint Legislative 
Committee on Water Problems. 

The hearings at Sacramento were an outgrowth of hearings held in 
Washington by the Subcommittee on Irrigation and Reclamation 
on April 17, 1951, to review problems of water supplies from the 
Central Valley project for the “grasslands” in the San Joaquin Valley 
of California. 

As a result of the April 1951 hearings, a letter was sent to Gov. 
Earl Warren, of California, pointing out the need for more specific 
State legislation concerning water rights and distribution of water 
under the Central Valley project. The 24 members of the subcom- 
mittee, together with Representatives Anderson, Hunter, Werdel, 
and Bramblett, of California, requested such action because of the 
increasing number of problems regarding the huge man-made trans- 
fers of water from one watershed to another under full operation of 
the Central Valley project. Full operation of all initially constructed 
project features was attained in July 1951. 

The subcommittee pointed out that this huge transfer of water is 
unprecedented in California and that there does not appear to exist 
adequate legal framework or any historical precedent for determining 
the equitable distribution of the developed water nor the individual 
rights to it. The Sacramento hearings shed considerable additional 
light on these problems. 

You will note in our report that we have made a critical analysis of 
several problems relating to project management, and that we make 
some very definite findings and offer specific recommendations, except 
the findings and recommendations of Representative Frank T. Bow 
are modified as outlined in his separate views which are attached and 
made a part of the report. Also since the hearing was held jointly 
with the State committee on water problems, we have presumed to 
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makecertain recommendations concerning action by State agencies 
as well as recommendations regarding F ederal agencies. 

Conflicting statements in response to identical questions have been 
received from the State of California and the Bureau of Reclamation 
in our efforts to obtain supplemental information to that submitted 
in the hearings at Sacramento. Despite actual conflict and in some 
cases, wide discrepancies, nevertheless the factual information at the 
disposal of the special subcommittee supports the findings and recom- 
mendations. 

We respectfully submit the findings and recommendations in our 
report to the full membership of our Committee on Interior and 
Insular Affairs for consideration as soon as practicable. 

Sincerely yours, 
Crain Enotes, M. C., Chairman. 
Wayne N. Aspinatu, M. C. 
SAMUEL W. Yorty, M. C. 
Westey A. D’Ewarrt, M. C. 
Norris Poutson, M. C. 
Frank T. Bow, M. C. 
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NEED FOR THE HEARINGS 


The first complete operation of all of the initial features of the 
federally financed Central Valley project of California was attained 
in July 1951. With mounting frequency during 1951 operational and 
management problems on the project were being brought to the 
attention of Members of Congress. For these reasons it was suggested 
that an inquiry into project management was needed by the Com- 
mittee on Interior and Insular Affairs which has jurisdiction over 
authorization of Federal reclamation projects. 

On April 17, 1951, a hearing was held in Washington, D. C., before 
the Subcommittee on Irrigation and Reclamation regarding an emer- 
gency water supply for the “grasslands” of the San Joaquin Valley 
near Fresno, Calif. These lands are located a few miles downstream 
from Friant Dam, a major storage unit of the Central Valley project. 


ORIGIN OF JOINT FEDERAL-STATE HEARINGS 


As a result of the April hearings, the subcommittee instructed 
Chairman Clair Engle to inform Gov. Earl Warren of California 
that there appeared to be a ‘‘need for more specific State legislation 
concerning water rights and distribution of water under the Central 
Valley project.” Chairman Engle’s letter of May 3, 1951, to Gov. 
Earl Warren also said: 

The integrated operation of the initial features of the Central Valley project 
commencing July 1951, brings into being huge man-made transfers of water from 
one watershed to another. This huge transfer of water is unprecedented in our 
State, and there does not exist any legal framework or historical precedent for 
determining the equitable distribution of this water nor the acquisition of in- 
dividual rights to it. 

The hearings of the Special Subcommittee on Irrigation and Rec- 
lamation held in Sacramento, Calif., on October 29, 30, and 31 in 
joint session with the Joint Interim Committee on Water Problems of 
the California State Legislature were a direct outgrowth of the April 
17, 1951, hearings in Washington, D. C., and the subsequent corre- 
spondence between Chairman Clair Engle and Gov. Earl Warren. 
At the suggestion of the Governor, Chairman Engle conferred with 
the State legislative committee on water problems and the committee 
members were invited to sit with the congressional subcommittee at 
the hearings in Sacramento. 


AUTHORIZATION FOR THE HEARINGS 


On October 3, 1951, Representative John R. Murdock, chairman of 
the Committee on Interior and Insular Affairs, designated Repre- 
sentative Clair Engle as chairman of a special subcommittee, and 
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authorized the 3-day hearings in Sacramento regarding Central 
Valley project problems. 


ATTENDANCE AT THE HEARINGS 


The membership of the Special Subcommittee on Irrigation and 
Reclamation which met at Sacramento was as follows: 

Representative Clair Engle, California, chairman 

Representative Wayne N. Aspinall, Colorado 

Representative Samuel W. Yorty, California 

Representative Wesley A. D’Ewart, Montana 

Representative Norris Poulson, California 

Representative Frank T. Bow, ‘Ohio 

James K. Carr, civil engineer and consultant on irrigation and 
reclamation for the Committee on Interior and Insular Affairs, 
also participated in the hearings and served as clerk for the 
special subcommittee. 

The members of the Joint Interior Committee on Water Problems 
of the California State Legislature who participated in the joint 
hearings were as follows: 

Senator J. Howard Williams, chairman 

Assemblyman Ralph R. Cloyed, vice chairman 

Senator Hugh P. Donnelly 

Senator George J. Hatfield 

Senator Ben Hulse 

Assemblyman John B. Cooke 

Assemblyman Robert C. Kirkwood 

Assemblyman Harold K. Levering 

Assemblyman Carley V. Porter 

Senator Jesse M. Mayo, also a member of the State committee 
was unable to attend. 

Murray R. MacKall, executive secretary and consultant for the 
State legislative committee, participated in the hearings and 
served as clerk to the State committee. 

Gov. Earl Warren, of California, was present for the opening and 
part of the hearings. 

Edmund G. (Pat) Brow n, attorney general of California, was present 
for almost the entire time of the he varings. 

Other members of the State legislature who were present and showed 
their interest in the hearings are: 

Senator Paul T. Byrne 

Senator Randolph Collier 

Senator Nathan Coombs 

Senator Ed C. Johnson 

Senator Harold T. Johnson 

Senator H. R. Judah 

Senator Louis G. Sutton 

Assemblyman Arthur W. Coats Jr. 

Assemblyman Francis Dunn, Jr. 

Assemblyman Francis Lindsay 

Assemblyman Lloyd W. Lowrey 

Assemblyman John E. Moss 

Our colleagues, Representative George P. Miller and Represesenta- 
tive LeRoy Johnson of the California congressional delegation were 
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present and appeared as witnesses before the subcommittee in behalf 
of the areas they represent. 


PURPOSES OF THE HEARINGS ARE DEFINED 


In his opening statement at the hearings in Sacramento on October 
29, 1951, Chairman Clair Engle announced the purpose of the hearings 
in these words: 

The purpose of this hearing is twofold: First to determine a basic fact; and 
second to establish a policy. 

The fact we would like to determine is whether or not the developed water in 
the Sacramento River is oversubscribed. 

The policy we would like to establish is a proper division of function between 
the Federal and State Governments in the operation of the Central Valley project, 
which commenced full operation for the first time this year. 

The first question of presently available water is important because it vitally 
affects the water uses on the Sacramento River and the operation of the Central 
Valley project according to the State plan. The question is not only whether 


the river is legally oversubscribed, but also whether or not it is oversubscribed 
for practical purposes. 


SACRAMENTO VALLEY USERS HAVE BEEN ASSURED OF WATER 


In correspondence with State Senator J. Howard Williams earlier, 
the chairman had stressed the necessity of obtaining factual informa- 
tion on Sacramento River water supplies, water requirements, and 
water rights because the adequacy of water supplies for the Sacra- 
mento Valley had been a subject of his concern for several years, and 
also because the Sacramento River is the stream of so-called surplus 
water which will furnish a supply to the water-deficient area of the 
San Joaquin Valley. These two great valleys, the Sacramento and 
the San Joaquin, form the Central Valley of California. 

For several years representatives of the Federal Government have 
given assurances to the people of the Sacramento Valley that only 
surplus waters would be transported to the San Joaquin, and that 
sufficient water would be reserved to meet the growing needs of the 
Sacramento Valley. In a letter to Chairman Engle dated November 
15, 1948, the regional director of the Bureau of Reclamation cataloged 
these various assurances and the letter was published in the Congres- 
sional Record of February 21, 1949. 

On October 12, 1948, the then Secretary of the Interior, J. A. Krug, 
substantiated former statements of policy in a speech at Oroville, 
Calif., when he said: 

Let me state, clearly and finally, the Interior Department is fully and com- 


letely committed to the policy that no water which is needed in the Sacramento 
alley will be sent out of it. 


LEGALITY OF BUREAU COMMITMENTS MIGHT BE IN ISSUE 


The chairman pointed out in his opening statement that if reports 
were correct that Sacramento Valley users are using more water than 
was reserved for them under the Central Valley project (reported to 
be a maximum of 300,000 acre-feet of stored water plus the natural 
flow) then the legality of the commitments made by the Bureau of 
Reclamation to the people of the San Joaquin Valley and the Delta 
area are immediately put in issue, as well as the ability of the Central 
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Valley project to work as intended under the State water plan. Such 
appears to be the case. 


WARNINGS AGAINST LAWSUIT IN FEDERAL COURT WHICH APPEARED 
IMMINENT 


When the subcommittee members reached Sacramento rumors 
persisted that action might soon be brought in the Federal court to 
decide the validity of water rights on the Sacramento River. This 
was particularly disturbing in view of the experience with the De- 
partment of Justice representatives in the Santa Margarita water 
rights controversy. Chairman Engle and the members of another 
Special Subcommittee on Irrigation had already reported on this in 
their letter of September 18, 1951, to Representative John R. Murdock, 
chairman of the House Committee on Interior and Insular Affairs. 
In light of these facts, the members of the subcommittee at Sacra- 
mento in October, particularly Representatives Engle, Yorty, and 
Poulson were quick to warn against a lawsuit espec ially in the Federal 
courts. Chairman Engle said in his opening statement: 

I cannot warn too strongly against blundering into litigation on the Central 
Valley water—which could tie up the operation of the project and further develop- 
ment for years to come. Litigation, controversy in court, and project manage- 
ment by injunction will not put water on the land. 

With the aforementioned definition of purpose; the expressed con- 
cern over adequate supplies of water for the Sacramento Valley Delta, 
and San Joaquin Valleys; and the warnings against litigation; the 
hearings commenced and continued three full days and into the night 
of October 31. 

As a result of the hearings the subcommittee makes some definite 
“findings and recommendations” on eight major subjects which are 
listed in the following pages. A “discussion section” of the report 
then follows which elaborates in more detail on the reasons for the 
findings and recommendations. Detailed statements of witnesses 
and other important information may be found in the appendix of the 
report and complete testimony is available in the official reporter’s 
transcript of the hearings. 


FINDINGS AND RECOMMENDATIONS 


1. Project water supplies are inadequate 

Findings.—(a) That for all practical purposes the developed water 
supplies of the Sacramento River are overcommitted and oversub- 
scribed; 

(6) Increased uses of water from the Sacramento River from the 
beginning of project construction in 1935 to the present are about 
three times the expected increase of 300,000 acre-feet which was esti- 
mated by the State of California and Bureau of Reclamation officials 
in their original plans for operation of the Central Valley project; 

(c) Testimony indicated diversions from the Sacramento River 
would have caused the river to be dry for about 40 miles in July 1951 
if stored water had not been available from Shasta Reservoir for 
Sacramento Valley use, and a large part of this water is destined for 
the San Joaquin Valley under the proposed Central Valley project 
operation; 
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(d) Applications for use of American River water to be developed 
by Folsom Dam, an additional storage unit of the project now under 
construction, exceed by “several times” the probable supply that can 
be made available through this source; 

(e) Construction of additional storage facilities to conserve water 
for use in the Central Valley should be commenced as soon as possible. 

Recommendation.—That additional storage facilities be constructed 
as soon as possible to augment tbe deficient “supply of developed water 
in northern California, and to firm up the water supply for the Central 
Valley project, if such facilities are reasonable in cost and are within 
the limits of economic feasibility. 
2. There has been a lack of frankness with the Congress regarding project 

water supplies 

Findings.—(a) That misleading information has been given to the 
Congress by the sponsors of the Central Valley project and Federal 
representatives regarding the supply of water necessary to operate, if 
present Sacramento V alley and Delta water rights claims are valid; 

(b) There has been an amazing lack of frankness, bordering on bad 
faith, in dealing with the Congress in view of the rapidly mounting 
uses of Sacramento River water since the construction of Shasta Dam; 

(c) The project was apparently drifting into danger as far as water 
supplies are concerned, and State and Federal advocates failed to direct 
attention to this serious dilemma, or to take any action to halt the 
trend before serious difficulty was encountered. In fact, State and 
Federal representatives adopted a “drift and hope’’ policy with respect. 
to project water supplies; 

(d) Both State of California representatives and Bureau of Recla- 
mation employees have requested funds annually and failed to indicate 
to the Congress that there was any question about sufficient water to 
meet all needs which the initial project features were designed to serve, 
including uses along the Sacramento River. 

Recommendation.—That the Bureau of Reclamation and the State 
engineers office, State of California, be requested to submit a statement 
and tabulation based on past years of record showing the probable 
deficiencies in project water supply if Sacramento Valley users con- 
tinue their present use along the Sacramento River. The statement 
should also estimate future Sacramento Valley uses, giving the prob- 
able year and probable amount, which may be used through existing 
systems such as the Glenn-Colusa irrigation district and proposed 
systems such as the Sacramento Valley canals. 
3. Policy statements regarding transfer of surplus water are misleading 

Findings.—(a) That the statements of policy with respect to the 
importation of surplus water from the Sacramento Valley made by the 
State of California, the original sponsors of the project, and subse- 
quently repeated in a similar manner by Interior Department repre- 
sentatives, are certainly confusing, if not misleading; 

(6) Categorical statements about the reservation of water for 
Sacramento V alley needs, such as the assurance given by Secretary 
Krug in Oroville on October 12, 1948, cannot be substantiated as @ 
prac ‘tical matter in view of the i increasing Sacramento Valley uses; 

(c) The water supplies in the C entral Valley Basin fall into two 
categories—developed, or undeveloped, and both classes of water 





6 CENTRAL VALLEY PROJECT, CALIFORNIA 


need to be defined and taken into consideration in any plans for 
expansion for water development in the Central Valley Basin of 
California; 

(d) Any reservations of water for use in watersheds of origin need 
to be specific in amount, and also in the length of time that the 
amounts of water will be reserved and available for use; 

(e) The San Joaquin Valley water users could experience a water 
shortage unless additional storage is provided for the Central Valley 
project if present Sacramento Valley uses continue to be supplied 
from project storage; 

(f) It is impractical to predicate expansion of irrigated agriculture 
in the San Joaquin Valley on firm commitments of water from Sacra- 
mento River sources, and then imply that the water can be “pulled back’’ 
for use in the Sacramento Valley at a later date upon demand as has 
been implied by inadequate policy statements regarding “surplus 
water.” 

Recommendations.—(a) That any future statements on the importa- 
tion of surplus water, or the reservation of water for watersheds of 
origin, should distinguish between natural runoff and water which is 
stored, developed, and now available for use through project works; 

(6) That the appropriate official of the State of California, and also 
the Secretary of the Interior, issue new, clear-cut, and accurate state- 
ments for the benefit of the people of the Central Valley regarding the 
transfer of surplus waters, the reservations of water for watersheds of 
origin, and the possible temporary water shortages that may develop 
if additional storage facilities are not constructed to meet expanding 
water uses. 


4. A monstrous lawsuit should be avoided and a practical operating agree- 
ment should be obtained 

Findings.—(a) The State of California and Bureau of Reclamation 
officials have been making plans for an adjudication of Sacramento 
Valley water rights in the Federal court instead of the State court. 
State court action is favored by the members of the subcommittee, if 
any court action is necessary. Under the plan being discussed, the 
United States Department of Justice would undoubtedly represent the 
interest of the Federal Government and assert every possible claim to 
the water in behalf of the Federal Government; 

(6) The State of California and Bureau of Reclamation officials 
may create a “legal Frankenstein’? which would destroy all hope for 
State control of Central Valley water rights, especially if the adjudica- 
tion is in the Federal court with Department of Justice representation 
in behalf of the Government; 

(c) The issues in the proposed lawsuit are obscure and indefinite, 
and apparently the State and Federal officials do not realize the nature 
and extent of the litigation they are inviting; 

(d) The cost of the proposed lawsuit would be enormous, and the 
number of persons who would be involved is indefinite, having said to 
be “‘astronomical”’ in number by one Federal witness; 

(e) A lawsuit over presently developed limited water supplies would 
not put any more water on the land, and would probably delay further 
water development in northern California. Further, it would embroil 
the Central Valley project in litigation for decades; 
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(f) An adjudication of water rights should be the last possible re- 
course in a solution of the problem, and, if an adjudication is neces- 
sary, it should be conducted in the State courts. Before such action 
is taken, full consideration should be given to the use of adminis- 
trative procedures outlined in the State water code, which would 
allow the State engineer to make an administrative determination of 
rights and appoint a State watermaster under the State courts. 

(g) A practical operating agreement could probably be achieved 
among the owners of major water rights which would cover nearly 
90 percent of the water involved. It is reported these rights are held 
by 25 or 30 irrigation districts and other owners of water rights. 

Recommendations.—(a) That a monstrous lawsuit over the waters 
of the Sacramento River should be avoided if at all possible in view of 
the alarming experience of the Santa Margarita River water users 
with the Department of Justice in the fantastic and notorious water- 
rights controversy in southern California; 

(6) That the State engineer of California should proceed as far as 
possible to settle the problem by exercising the administrative powers 
and procedures as outlined in the California Water Code and, if 
sufficient authority does not exist, the major water users should 
request the State engineer to take the leadership in negotiations 
looking toward the achievement of a practical operating agreement. 
At the conclusion of such negotiations, a State watermaster should be 
assigned to the Sacramento River to insure compliance with the uses 
of water in accordance with the rights as determined; 

(c) That legislation should be enacted similar to S. 18 of the Eighty- 
second Congress which would make it possible to bind the Federal 
Government in an adjudication of water rights in the State courts; 

(d) That the Commissioner of Reclamation report to the Committee 
on Interior and Insular Affairs on the progress in reaching an operating 
agreement. Such report should be made prior to December 31, 1952. 


5. State of California now inviting protests on water-right applications 
which were assigned to the Federal Government in 1938 

Findings.—(a) It was interesting to learn that the State of Cali- 
fornia was advertising for protests on the water rights which had been 
assigned to the Federal Government in consideration of Federal con- 
struction which was started in 1938, and that the protests were invited 
after the Federal Government had spent $400,000,000 on construction 
of the Central Valley project; 

(6) That the congressional committee was disturbed to learn that 
instead of firm water rights necessary for the operation of the Central 
Valley project, the Bureau of Reclamation had in effect merely ‘four 
pieces of paper’ which the State of California has in effect said the 
Bureau should ‘take to court’’ to find out if it has any water rights; 

(c) That the present State law which requires this invitation for 
protests by the State engineer on water-right applications is indeed 
a strange procedure if it applies to water-right applications which 
the State of California itself claimed and later assigned to the Federal 
Government. 

(d) That such an unintelligent procedure could seriously jeopardize 
future appropriations by the Congress for vitally needed water devel- 
opment in the State of California. 


es o<n“czaoee@eaeacse ease se Ss err MAT TIWTAMAMMwATT A yn 


Co 


CENTRAL VALLEY PROJECT, CALIFORNIA 


Recommendations.—(a) That the State of California officials im- 
mediately review the law which requires this action on water-rights 
applications to see if a more intelligent procedure can be devised 
regarding the transfer of assignment of water rights to the Federal 
Government which are already owned by the people of the State; 

(6) That the Bureau of Reclamation shall be required in any 
presentation regarding a new project to the Congress to obtain from 
the State of California a clear-cut statement showing the availability 
of the necessary water. 


6. Water used for salinity control is a wasteful, inefficient use of precious 
water supplies 

Findings —(a) That much larger amounts of water than originally 
estimated by the State of California are necessary and are being used 
to repel damaging salt water from project canals and lands in the 
Sacramento-San Joaquin Delta above the city of Antioch; 

(b) Instead of 6,600 acre-feet a day (3,300 cubic feet per second) as 
originally estimated, the project is now using about 9,000 acre-feet a 
day (4,500 cubic feet per second) to repel the salt water from the 
Delta; enough water to meet the combined needs of the cities of 
Los Angeles, San Francisco, Seattle, Chicago, and the District of 
Columbia; 

(c) Nearly 3,000 acres could be irrigated for an entire irrigation 
season with the water now flowing each day into the Pacific Ocean 
through San Francisco Bay, which is being used to repel salt water 
from the Delta; 

(dq) This wasteful and inefficient use of California’s precious water 
supply cannot be condoned further and alternative methods of provid- 
ing salinity control should be investigated ; 

(e) That more than 100,000 acres of rich deep farm land in the 
Sacramento-San Joaquin Delta which was formerly threatened peri- 
odically by salt water is now receiving a guaranteed fresh water supply 
from the Central Valley project without contributing a single penny 
for this benefit through repayment contracts. 

Recommendation.—(a) That the Committee on Interior and Insular 
Affairs, through congressional hearings or requests to the Department 
of the Interior, determine as soon as possible the cost of alternate 
methods of salinity control, which would result in a higher and less 
wasteful use of valuable fresh water supplies. 

(b) That the State of C alifornia should seriously study the advisa- 
bility of forming a suitable “conservancy district” to share the cost 
and pay for the project benefits which accrue to the area benefited 
by repulsion of salt water from the Central Valley project, inasmuch 
as the State of California requested Federal funds to build the project 
and assured the Congress a suitable repayment plan could be prepared. 


7. State and Bureau of Reclamation are in conflict over Feather River 
water necessary to operate Central Valley project 

Finding——(a) The record clearly shows a conflict between the 
Bureau of Reclamation and the State of California over the water 
rights of the Feather River—the Bureau claiming those water rights 
under an assigned water-right application which is needed for the 
operation of the Central Valley project, and the State claiming the 
water is available for the State to construct and to operate the pro- 
posed billion and a quarter dollar Feather River project; 
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(6) The proposal of the State engineer to utilize the Feather River 
water resources without proper coordination and consultation with 
the Bureau of Reclamation impinges on the assignment already made 
by the State engineer to the Federal Government which is necessary 
to operate the Central V alley project; 

(c) The members of the congressional committee were surprised 
to learn that the Legislature of “the State of California authorized a 
project for a total estimated capital cost of $1,270,000,000 on which 
the State engineer testified he did not know whether the project was 
economic ally or financially feasible. 

Recommendations.—(a) That the State of California officials and 
the Bureau of Reclamation officials come to an agreement as soon as 
possible over the amount and occurrence of water in the Feather 
River which will be needed for the operation of the Central Valley 
project under the water-right applications which have already been 
assigned to the Federal Government for use by the Bureau of 
Reclamation. 


8. Federal Government is unnecessarily paying the cost of State employees 
who are inventorying State water resources 

Findings. —(a) That the Federal Government is unnecessarily con- 
tributing $100,000 annually to the State of California to pay the cost 
of making an inventory of State water resources by State personnel; 

(6) Since the water resources of the State are owned by the State 
and not the Federal Government, this cost to the Federal Government 
is unwarranted, and the State should bear the expense of inventorying 
its own resources; 

(c) That the congressional committee opposes this kind of expendi- 
ture that appears to have occurred when some field personnel of the 
Bureau of Reclamation was dismissed and added to State payrolls 
with a concurrent $300,000 contract with the State, all occurring at 
the time the Congress imposed a personnel ceiling on the Bureau of 
Reclamation in an attempt to reduce administrative cost. 

Recommendation. —(a) That the Bureau of Reclamation be requested 
to submit its budget to the Congress in such a manner that all pay- 
ments to States or other subdivisions of Government are clearly and 
prominently shown as separate items with separate justifications. 


SEPARATE Virws oF Hon. Frank T. Bow, MEMBER OF SUBCOMMITTEE INTERIOR 
AND INSULAR AFFAIRS AT HEARING OF SUBCOMMITTEE ON IRRIGATION AND 
RECLAMATION, SACRAMENTO, CALIF., OCTOBER 29, 30, ANvD 31, 1951 


As a member of Special Subcommittee on Irrigation and Reclamation conduct- 
ing hearings in Sacramento, Calif., on October 29, 30, and 31, 1951, I have with 
some reluctance approved the report and findings of the majority of the subcom- 
mittee and I should like in this separate statement to express my own views in 
regard to some of the matters contained in the report and comment upon some 
evidence which I feel is of importance to a proper understanding of my position. 

I address myself particularly to item 1 of the findings and recommendations, 
“Project water supplies are inadequate.’ It is true there was evidence submitted 
to the subcommittee that the project water supplies are inadequate to carry out 
the purposes of the great Central Valley project. However, there was also testi- 
mony submitted in contradiction and it is my opinion that the testimony that is 
now before the committee does not justify the recommendation made in this 
portion of the committee’s report. 1 do not believe we are justified in recommend- 
ing to the Congress that additional storage facilities be constructed as soon as 
possible to augment the deficient supply of developed waters in northern California 
and to firm up the water supply of the Central Valley project. 
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The report of the Department of the Interior, Bureau of Reclamation, dated’ 
January 30, 1952, which is a summary of statements of work proposed for the 
fiscal year and a statement of authorized projects and features for which construc- 
tion funds are not recommended in the budget for the fiscal year of 1953, on page 
26 in referring to the Central Valley project in California we find that the esti- 
mated total obligations to date amount to $661,354,859; that the total wmaninen 
for the fiscal year 1953 amount to $40,000,000. 

I should like to quote one paragraph from that finding: 

“The plan of the Central Valley project is to redistribute the water resources 
of the Central Valley since the northern portion, drained by the Sacramento 
River, contains approximately one-third of the land area and two-thirds of the 
available water. The southern portion of the valley, drained by the San Joaquin 
River, has the reverse situation. By this redistribution it will be possible to 
provide a full water supply for 693,290 acres and a supplemental water supply for 
758,785 acres. 

It is evident from the above that the Department of the Interior still, in this 
very latest report to the Congress, does not warn of impending shortage of water, 
but to the contrary would leave the impression that all is well in the valley. 

It seems inconceivable to this Member of Congress that these millions of dollars 
have been spent in the State of California for the construction and completion of 
the Central Valley project only now to bave it reported to us that there is an 
inadequate supply of water to carry on the functions for which it was constructed. 
Certainly someone should answer to the Congress and to the people of this Nation 
for any such planning that now requires an additional large expenditure to carry 
out the final results contemplated in this planning. 

Our report is critical of the Department of the Interior, Bureau of Reclamation, 
and also of the State authorities in California. I feel this is proper. This was 
originally a California project and was then taken over by the Federal Govern- 
ment. Representations have been made to the Congress and to the people of 
the Nation that this project would be feasible and economically sound. It is now 
doubtful whether it will ever pay off or whether it will ever be completed without 
the need of additional water being brought in constantly. 

There are other projects throughout the 17 reclamation States which should be: 
constructed to firm up the economy of other areas of our country. I think it 
must be admitted that the Federal expenditures in California as of this date, which 
have built this project and others, have increased its economy tremendously and 
that great wealth has been created by reason of the use of American taxpayers’ 
funds in the building of these giant projects. 

There is some question in my mind as to whether further expenditures should be 
made from the Federal Treasury or whether this responsibility lies solely with the 
State of California to carry on. It is claimed by some in California that because 
of the great tax paid into the Federal Treasury this sum should be returned. It 
should be pointed out that some of these great funds would not be being paid into: 
the Federal Treasury had not the money of the taxpayers of the Nation been 
invested in the building of these projects to create the wealth upon which taxation 
is now levied. 

It is my opinion that in recent years there has been little recognition of the need 
for determining the relative worth of projects. On the contrary, there has been 
an increasing demand for projects of local interest to be built by Federal agencies 
at the expense of the general public. It seems to me regrettable that such agencies 
rarely oppose these demands. Iam firmly of the opinion that such projects should 
be financed by immediate beneficiaries with the aid of the affected States if neces- 
sary. The Federal Government should not contribute to the cost of any project 
in which the national interest is not substantial. 

Irrespective of the manner or the extent of the participation of the Federal 
Government in projects for the control and conservation of water, it would seem 
essential that national standards for justification of projects should be estab- 
lished and followed consistently. This has not been done in the past and I 
shall urge upon the Committee on Interior and Insular Affairs that such standards 
be adopted. 

[ further feel that no project or unit of a project should be deemed economically 
feasible unless its cost will be fully offset by direct benefits which will actually 
be derived from its construction and operation. 

The majority of the committee has recommended that additional storage 
facilities be constructed as soon as possible to augment the deficient supply of 
water in northern California. However, there has been no consideration of what 
costs would be entailed, what repayment might be anticipated, or the manher in 


CENTRAL VALLEY PROJECT, CALIFORNIA ll 


which such facilities would be constructed. I do not feel that our committee 
should make definite recommendations that additional storage facilities be 
constructed until there is a full review by the committee of the manner, the means, 
and the cost. 

I should like to call to the attention of the committee that the Governor of 
the State of California informed our subcommittee that they in the State of Cali- 
fornia intend to build a project which would cost an estimated $1,270,000,000 in 
what seems to be as fantastic a plan as any that has ever been presented to our 
committee. If the State of California is now in a position to finance a new project 
amounting to over a billion dollars, it would seem to me that perhaps some of these 
funds should be used to firm up this project which has already been constructed 
and which they now claim needs additional facilities. This should be done before 
any new project as fantastic as that suggested by the Governor is entered into. 

he philosophy and thinking of some of those who are urging these projects 
is shocking and, in my opinion, not in the best national interest. I should like to 
quote from the record where, in the examination of one of the witnesses going into 
the question of how repayment would be made to the Federal Treasury, I asked the 
following question: 

Congressman Dow. How much money is it going to take? 

“Mr. LamBEeRT. God only knows, but that isn’t important. 

“Congressman Bow. Well, to me it’s a verv important thing because the Fed- 
eral Treasury is not a barrel without a bottom and we’re pretty close to the bot- 
tom of that barrel today, and I am just wondering how much it’s going to take 
and how much further we can go in furnishing the funds for the completion of this 
project.” 

Then later in the examination I stated: 

“Congressman Bow. Coming back to my original question, believe me I want 
to do everything I can to help the people of California in these water problems, 
but when I look at the national debt of 280 billion dollars today and appropriations 
of 97 billion dollars, I just don’t know where this money is going to come from. 

“Mr. Lampert. Why worry about paying back the money? Nobody ever 
pays it back anyway. The Government doesn’t do it, industry doesn’t do it, 
corporations don’t do it. They refinance and carry it on the cost of operations 
of these projects that are being financed.”’ 

When the recipients of the benefits of taxpayers’ funds collected from all 
over the United States and spent in a particular area reach that point where 
they feel that it is not important how much these projects are going to cost and 
they state to a congressional commitee that we should not worry about paying 
back the money, then I think it is time we take a completely new look at all of 
these projects and consider upon a very proper basis a determination of their 
feasibilities. 

In conclusion, it is my belief that our national water policy should be the 
progressive development of the water resources of the Nation for all purposes and 
in all regions in an orderly manner. The costs of each such development should 
be borne by the beneficiaries in proportion to the benefits which accrue to them. 
The allocation of such costs and the evaluation of such benefits should be without 
favor to anv function or region. 

All capital subsidies and capitalized annual subsidies, including any waiver of 
interest so long as there is a national debt, should be evaluated accurately and be 
set forth clearly in any authorizing legislation. These should be justified only 
by comparison with the benefits to be derived from the expenditure of like sums 
for any other purpose or at any other location for the general benefit of the people 
of the United States. 

fespectfully submitted. 
FRANK T. Bow 


DISCUSSION 


1. Project water supplies are inadequate 
Central Valley project water needs may be considered in four general 
categories. They are: 
(1) Water for the existing irrigation facilities in the Sacramento 
Valley to meet anticipated increased use over and above the use 
at the time project construction began. 
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(2) Water for the Sacramento-San Joaquin Delta to meet con- 
sumptive use and for repulsion of salt water into San Francisco 
Bay. 

(3) Water for existing ‘crop land”’ areas on the west side of 
the San Joaquin River to be met by an “exchange contract’? with 
Miller & Lux, and for certain west side irrigation districts. 

(4) Water for the east side of the San Joaquin Valley to be 
delivered through the Madera and Friant-Kern canals from flood 
flows to be stored at Friant Dam plus the “cropland’’ water 
rights of the San Joaquin River which were obtained as “‘ exchange” 
from Miller & Lux. 

Water supplies to meet the water needs for the east side of the San 
Joaquin Valley (4) are in large measure dependent on the extent to 
which needs of the ‘‘croplands’” (3) are met by the ‘‘exchange con- 
tract.”’ 

Water supplies to meet the needs of the ‘‘exchange contract’’ and 
other “‘ west side’? demands (3) are in turn dependent on the amount 
of ‘‘surplus water’ available from the Sacramento River Basin and 
the Sacramento-San Joaquin Rivers Delta. 

“Surplus water” depends on the total available supply in the Sacra- 
mento River and Delta less the needs of the Sacramento Valley (1) and 
the needs of the Delta (2) as described above. 

Thus it becomes apparent that the increased use of Sacramento River 
water in the Sacramento Valley is of paramount importance in deter- 
mining available water supplies for transport to the San Joaquin 
Valley through the project pumping plant at Tracy. 

The exact amount of “surplus water’ available cannot be definitely 
determined because of the uncertain nature of the undetermined legal 
rights to water along the Sacramento River and in the Delta. It is 
possible, however, to get some fairly accurate estimates based on 
records of flow, records of diversions, and records of use. 

Detailed information on applications for water rights, flows, and 
diversions is given in tables and charts at the conclusion of testimony 
by Leland O. Graham, regional counsel of the United States Bureau 
of Reclamation and also in the letter of November 29, 1951, from 
Leland K. Hill to Chairman Engle. Mr. Graham’s and Mr. Hill’s 
supplemental statements are given in full in the appendix of this 
report. 

Estimates of “surplus water” from Shasta Dam (formerly Kennett 
Dam) and the natural flow of tributary streams were made by State 
and Bureau officials in the early 1930’s. In making these estimates 
the anticipated water needs in both Sacramento Valley increased use 
(1), and needs of the Delta (2) were very much lower than project 
operation now shows are required. Therefore, actual “‘surplus water’ 
for use in the San Joaquin Valley is an amount very much less than 
was originally estimated. 

In estimating water needs in the first category an allowance of 
300,000 acre-feet annually was made for possible increased use in the 
Sacramento Valley over and above that existing in the early 1930’s 
Preliminary reports now estimate the increased use at more than 
900,000 acre-feet annually instead of 300,000 acre-feet. At any rate 
it is interesting to examine plate 4 aécompanying Mr. Graham’s 
testimony which shows that total diversions in July had risen from 
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about 5,300 cubie feet per second (10,600 acre-feet a day) in 1932 to 
about 10,000 cubic feet per second (20,000 acre-feet a day in 1951). 

The total seasonal diversions in 1930 when State plans for the Cen- 
tral Valley project were completed equaled 1,055,855 acre-feet. In 
1951 the seasonal diversions amounted to 2,001,769 acre-feet or an 
increase of 945,914 acre-feet. 

Instead of an increased use of 300,000 acre-feet in the Sacramento 
Valley beyond that which existed when the project plan was first 
published the “increased valley use” is 945,914 acre-feet and the 
estimated amount of “surplus water’”’ for transfer to the San Joaquin 
Valley must be reduc ed ac cordingly. 

Such an error reduces the amount of available “surplus water’ by 
about 650,000 acre-feet if the Sacramento Valley uses are valid 
was claimed by witnesses in the recent hearings at Sacramento. 

The increased uses along the Sacramento River are apparently quite 
in keeping with the periodically announced policy of the Interior 
Department for operation of the Central Valley project. In respect 
to policy see the letter dated November 15, 1948, from the regional 
director of the Bureau of Reclamation to Representative Clair Engle 
which is in the appendix of this report. 

A second factor which reduces the amount of ‘‘surplus water’ is 
the increased use of water in the delta area for repulsion of salt water 
by flows of fresh water into San Francisco Bay. 

The State of California officials estimated that a minimum flow of 
3,300 cubic feet per second (6,600 acre-feet a day) would be necessary 
to keep the salt content of the water at Antioch within nondamaging 
limits (100 parts of salt per 100,000 parts of water). The Bureau of 
Reclamation reports that under project operation it is necessary to 
keep a minimum flow of 4,500 cubic feet per second (9,000 acre-feet 
a day) in order to hold the salt content at Antioch within bounds and 
to deliver water sufficiently low in salt content to meet the terms of 
the ‘exchange contract’? with Miller & Lux as it pertains to quality 
of water. 

If this increased amount of water (2,400 acre-feet a day) for salinity 
repulsion is necessary for proper project operation as stated by the 
Bureau, then again, the amount of “surplus water” available for trans- 
fer to the San “Joaquin Valley must be reduced by a corresponding 
amount. 

The serious result of underestimating Sacramento Valley and Delta 
uses is shown graphically on plate 5 of Mr. Graham’s testimony. The 
chart shows a possible flow of 610 cubic feet per second in July 1951 
under project operation to meet exchange contract commitments 
which may be as high as 2,600 cubic feet per second if San Joaquin 
water is diverted at Friant Dam as planned to meet contract commit- 
ments along the Madera and Friant-Kern Canals. 

State officials failed before the committee to approve the Bureau’s 
engineering estimates, neither did they deny the assumptions used or 
charge the Bureau with inaccuracies. The State witnesses involved 
in the testimony at the time gave only utterly inadequate answers. 

The following testimony is important. It involves Chairman Engle, 
State Engineer Edmonston and Mr. Ingerson, an engineer on Mr. 
Edmonston’s staff. 


Chairman ENGLE. Now, let’s pass the ball for just a minute to Mr. Edmonston, 
and I would like, Mr. Edmonston, to have you turn to page 20 of the statement 
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given by the Bureau of Reclamation by Mr. Graham. I will read you this sen- 
tence: “If Shasta Lake had not been operating this past summer, the flow of 
water in Sacramento River would have been practically zero during the months 
of July and August for about 40 miles of River reach between Colusa and Knights 
landing.’’ Now, I ask you whether or not that statement is true or false? 

Mr. Epmonston. For the year 1951, this present year? 

Chairman ENGLE. Yes; this past summer of 1951. 

Mr. EpMonston. At least I haven’t the figures here before me to either com- 
ment one way or the other. Maybe Mr. Ingerson could give an answer on that. 
It is a matter of computing the flows. 

Chairman EnGLe. Why is it that the Bureau has the figures and the State 
engineer hasn’t? I thought the State engineer, I mean the Bureau, got the 
figures from the State engineer. Can you explain that, Mr. Ingerson, in connec- 
tion with your answer? What I am asking is this—is this sentence true or false? 

Mr. INGerson. Mr. Chairman, your question as to whether it is true or false— 
it is a question that cannot be answered, and may I beg your privilege to explain 
before I attempt to modify your question so that it can be answered? 

Chairman Enaue. I don’t want the question modified. If you can answer it, 
why that is all right, but the reason I ask it that way is because I don’t wan 
engineers to get me tangled up with different kinds of statements. I want t 
take one engineer’s statement and ask another if it is true. If it isn’t, he can 
say no. If itis, hecansay yes. If you want to explain why you can’t answer it, 
I would like to know why. I have read a sentence and I don’t want to get in 
any arguments about points of diversion. Is the statement true or is it not? 

Mr. Incerson. Mr. Chairman, 1951 is a dry year. It probably will be found 
to be one of the dryest years. The Division of Water Resources in its water- 
supervision activities measures all of these diversions down the stream continu- 
ously, as well as the flows of water in the streams above and below these various 
diversions. 

The computations which become final and reported in the water supervision 
annual report are not completed nor computed and won’t be completed until the 
end of the year. 

In the course of the contracts that Mr. Edmonston mentioned, we give to the 
Bureau of Reclamation monthly estimates of flows at these gaging stations along 
the stream on a monthly basis, as well as the diversions along the stream, and I 
assume that these estimates are the basis for Mr. Hill for this plate or whatever 
it is—plate 5—that they have presented. 

The picture is in general probably correct, but the river was not dry because 
there was water in it, and what would have happened if the reservoir hadn’t 
been there is something you have asked me to determine. I repeat what Mr. 
Edmonston read to you from his report, to the effect that as proved by past 
history in 1924, 1931, 1934, and 1939 the water users along the Sacramento 
River would probably have cooperated with the Division of Water Resources in 
order to make the water supply go as far as possible with the least amount of 
injury to all parties concerned. This is the record of those years. 

Therefore, whether or not the river would have been dry in 1951 if the reservoir 
had not been there can’t be answered. It probably would not have been dry 
because the people along the river would have seen it to that it wasn’t and they 
would have cooperated intelligently and completely to do so, so it would not have 
been dry. 

Only one answer can be obtained from the foregoing testimony 
presented by the Bureau representatives and the failure of State 
witnesses to deny it or to answer the question as evidenced by their 
evasive testimony. That one logical answer is: If diversions con- 
tinue at the rate they were being made in 1951, and there is no reason 
to believe they will be reduced, then the developed waters of the 
Sacramento River are overcommitted and oversubscribed. 

The obvious result is that much less water is available for transfer 
to the San Joaquin Valley than was originally contemplated. This 
fact considered together with the record of increased uses in the Delta 
area makes “construction of additional storage facilities as soon as 
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possible’ a ‘“‘must’’ if development of California’s Central Valley is 
to continue unretarded and unrestricted by lack of adequate water. 
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2. There has been a lack of frankness with the Congress regarding project 
water supplies 
The record of seasonal diversions from the Sacramento River be- 
tween Redding and Sacramento is as follows from the records of the 
State engineer of California: 


Seasonal diversions 


Acre-feet Acre-feet 
1924 is 952, 773 | 1938_- - _ - : re en 932, 230 
1925 ' 843, 463 | 1939__ 1, 301, 048 
1926_ -- sk eid Ang eee sa 1, 062, 630 
1927 .. 1, 159, 263 | 1941_-_- 1, 150, 115 
1928 sesh .. 1, O6e Bae7 1982... : _ 1, 282, 975 
1929___ sie lial at ones 6 i EO ae es Ce L 1, 416, 935 
$000). <.. 1, 055, 855 | 1944______... Path ie cae «es 
1931 1, 335, 266) 1945___._._.. Joa csc 1, 675, 771 
1932 inte Jind a TIGL. oe Sb owesmee od 1, 777, 979 
1933 rere apne 1 i Se PN a ied a hs ee eee eg Ae 
1934___ ie 1, 056, 963 | 1948____.___- Ricca kl 1, 593, 474 
1935... - es ; oe 926, 164] 1949______- in 1, 872, 701 
1936 ia wh iwic ws ee Dea ced 2 ee 
Werk civics Oca By Se, Ge tee 3 os 0 oc Ses eos 12,001, 769 


1 1951 record is based on preliminary reports and is subject to revision, 


In an analysis of the above-mentioned data to determine if the 
Congress has been properly advised on project water supplies, certain 
dates should be borne in mind. Also it should be recalled that 
Sacramento Valley uses were estimated to increase only about 300,000 
acre-feet over uses in about 1930. 

In 1924 all of the natural flow of the river during the late summer 
was being diverted into the canal of the Glenn-Colusa irrigation dis- 
trict above Chico and the Sacramento River was dry for several miles 
below that point. 

In 1930 State plans for construction and operation of the Central 
Valley project were near completion. 

In 1933 the project was authorized for construction by the State if 
the project could be financed through the sale of bonds. 

In 1935 the project was authorized for Federal construction with 
State approval and the United States Bureau of Reclamation accepted 
the responsibility for detailed plans and construction. 

In 1938 project construction was under way by the Bureau. 

In 1942 World War II created a demand for increased agricultural 
production. 

In 1944 Shasta Dam stored the first floodwaters which were released 
later to bolster summer flows and make more water available for 
irrigation. 

From 1944 through 1951 increasing amounts of water were available 
each year in the Sacramento River ‘during the irrigation season. 

The record of diversion indicates an almost constant increased use 
as more water became available which rapidly exceeded the con- 
templated increase of 300,000 acre-feet over and above 1930 uses. 

In 1951 the first Sacramento Valley water was transferred to the 
San Joaquin Valley through the Tracy pumping plant and the Delta- 
Mendota Canal. 

Obviously the Central Valley project wasn’t designed to serve 
unlimited uses in the Sacramento Valley, and the urgent needs of the 
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San Joaquin Valley. The drift toward the dilemma over which 
valley should be served from the limited supply of developed water 
was apparent for some years yet neither the State nor Federal repre- 
sentatives, when additional construction funds were requested, called 
the attention of the Congress to this very serious problem of water 
supply. 

It must be concluded that the project was drifting into greater 
danger on insufficient water supplies for several years; the State and 
Federal officials were discussing the matter periodically, but following 
a ‘‘drift and hope”’ policy, and both State and Federal officials showed 
an amazing lack of frankness in presenting project problems before 
the Congress. 


8. Policy statements regarding transfer of surplus water are misleading 

Ever since the plans for the Central Valley project first became 
public in 1931, Sacramento Valley residents have been assured that 
only water ‘‘surplus to the needs of the Sacramento Valley’’ would be 
transported to the San Joaquin. State laws were passed to give 
strength to those assurances. 

State officials, and later on, Bureau of Reclamation officials reiterated 
time and again the policy of transporting only “surplus water.” 

The long record of statements by Federal officials was summarized 
in a letter dated November 15, 1948, from the regional director of the 
Bureau of Reclamation to Representative Clair Engle. The letter 
was published in the Congressional Record of February 21, 1949, and 
is included in the appendix of this report. 

The letter contains several strong statements saying there is no 
intent of depriving Sacramento Valley users of water that they can 
or have put to beneficial use. Among these statements by Federal 
representatives is this one by Secretary Krug made at Oroville, Calif., 
on October 12, 1948. Secretary Krug said: 

Let me state, clearly and finally, the Interior Department is fully and com- 


pletely committed to the policy that no water which is needed in the Sacramento 
Valley will be sent out of it— 


and, he added 


There is no intent on the part of the Bureau of Reclamation ever to divert from 
the Sacramento Valley a single acre-foot of water which might be used in the valley 
now or later. 

Contrary to this policy of unrestricted use a specific amount of 
300,000 acre-feet of project water was allocated for Sacramento Valley 
use according to House Document 146, Eightieth Congress, first 
session. In describing the purpose of storage and use of water from 
Shasta Reservoir this official Bureau of Reclamation report says on 
page 11: 

* %* * Shasta Reservoir operation will provide * * * 300,000 acre-feet 
for full irrigation of 100,000 acres in the Sacramento Valley. 

A similar allocation of 300,000 acre-feet for the Sacramento Valley 
appears on page 3 of a repert dated February 10, 1950, which was 
made available to the Committee at Sacramento and is entitled 
“Tentative Cost Allocation and Financial Analysis of Initial Features 
of Central Valley Project, California, Fiscal Year 1950.” 

The statements by Federal officials and the reports appear to 
guarantee water for the Sacramento Valley. However, as Chairman 





Pp 
B 


a ee 


D 


eS oweny 


CENTRAL VALLEY PROJECT, CALIFORNIA 17 


Engle said at Sacramento on October 29, 1951, “But these commit- 
ments must be considered in the light of other commitments made 
then or since that time.” 

The allocations of water in the reports are not very encouraging to 
Sacramento Valley users in view of the fact that present uses appear 
to exceed the allocation of 300,000 acre-feet by about 650,000 acre- 
feet. Chairman Engle has received information indicating present 
uses are about 1,000,000 acre-feet greater than they were when project 
plans were made and the 300,000 acre-feet was originally allocated to 
meet probable increased uses in the Sacramento Valley. 

Moreover, the “legal hold” on the developed water to meet present 
uses in the Sacramento Valley and prevent its transfer to the San 
Joaquin Valley appears weak, indeed, in view of an opinion of the 
California legislative counsel which came to the attention of the sub- 
committee. The opinion is dated February 8, 1950, and is included 
in full in the appendix of this report. It was made available to the 
subcommittee by Assemblyman Arthur W. Coats, Jr., of the California 
Legislature. 

Assemblyman Coats asked the following question: 

Whether the provisions of section 11460 of the Water Code or any similar 
Federal provisions place any present limitations upon the physical transfer of 
water from one area to another by the Federal Government under the Central 
Valley project? 

In reply the Office of the Legislative Counsel of the State of Cali- 
fornia states: 

We have found no provisions of State or Federal law which we can definitely 
state would limit the transfer of water under the Central Valley project. How- 
ever, certain contracts by the State department of finance assigned water rights 
to the Federal Government contain reservations of water rights in favor of the 
counties in which the water originates. 

Regardless of the legal position the purpose of the Central Valley 
project contemplated the export of only “‘surplus water’ from the 
Sacramento Valley. Some 600,000 or 700,000 acre-feet, of water 
must be deducted from the probable supply of “surplus water’ for 
the San Joaquin because the Sacramento Valley is putting that extra 
amount to beneficial use. Therefore, it cannot be considered as 
“surplus.” The inadequacy of presently developed water supplies 
will probably cause a shortage of water in the San Joaquin Valley 
in ‘‘dry”’ years and the people of that area should be informed about it. 

On the optimistic side, however, it is encouraging to note that there 
is ‘surplus water” that can be transferred to the San Joaquin Valley 
but it requires additional storage and development. 

With respect to ‘‘surplus water” it is of importance to examine in- 
formation on water supplies and requirements that appeared in Senate 
Document 113, Eighty-first Congress, first session, entitled ‘‘A Com- 
prehensive Departmental Report on the Water and Related Resources 
of the Central Valley Basin, and Comments from the State of Cali- 
fornia and Federal Agencies.” 

On page 100 of Senate Document 113 it shows that the average an- 
nual runoff of the Sacramento Valley streams based on a record of 40 
years and exclusive of the American River would be 19,000,000 acre- 
feet. It also shows that even in the 7-year dry period the average 
annual runoff, according to actual records, would equal 10,700,000 
acre-feet. 
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Page 108 of Senate Document 113 shows net water requirements 
based on irrigation ultimately of 1,600,000 acres would equal 4,000,000 
acre-feet annually. 

If the net water requirements are 4, 000, 000 acre-feet annually, there 
still remains 6,700,000 acre-feet annually, in dry periods that may be 
considered ‘“‘surplus’”’ to Sacramento V alley needs if steps are taken to 
properly store and develop the water supply. 


TaB.Le I.—Availability of surplus water for transfer to San Joaquin Valley 


Average annual runoff of Sacramento River Basin (7-year dry period Acre-feet 


1928-38)! .... 4. jessie eller ane ed Seated Sieh, Deneck es cigs oo patel 10, 700, 000 
Estimated ultimate net irrigation requireme nts of Sacramento River 


IOs wae cieaiis cs ook co 5. ioe as mcr eee tan nario dean aie reeenata comer 4, 000, 000 
Estimated net runoff “surplus” to needs of Sacramento River Basin 


if properly developed_ eee ee Lena _....... 2 6, 700, 000 


! Does not include runoff of American River. 
? Can be increased 700,000 acre-feet annually by Trinity River importation, 


Senate Document 113 also shows on page 112— 


that the available annual water supply during the 7-year critical period would be 


increased under the comprehensive plan of development by 700,000 acre-feet 
through the Trinity River importation * * ¥*, 


Therefore, from the information in the foregoing paragraphs it may 
be concluded that a new, clear-cut, statement is needed concerning 
‘surplus supplies” available for transfer to the San Joaquin Valley, 
the amount of those supplies committed in contracts entered into or 
being negotiated by the Bureau of Reclamation and the intended use 
of project supplies to serve the expanded use in the Sacramento Valley. 
Moreover any future statements should distinguish between dveneped 
water supplies and undeveloped water supplies. 


4. A monstrous lawsuit should be avoided and a practical operating 
agreement should be obtained. 


On October 25, 1951, 4 days before commencement of the sub- 
committee hearings, one of the Sacramento newspapers, the Sacra- 
mento Bee, carried an article which read in part as follows 


Legal action may be started in an effort to solve water rights on the Sacramento 
River as they are affected by the Central Valley’s project. 

This was indicated yesterday at a conference in the office of Gov. Earl Warren. 

Discussing the problem with him were Attorney General Edmund G. Brown, 
State engineer A. D. Edmonston, Deputy Attorney General Abbott Goldberg, 
and Henry Holsinger, attorney for the State division of water resources. 


In his opening statement Chairman Engle warned strongly “against 
bhaang into litigation on the Central Valle ‘v water. 

A different opinion seems to be held by Gov. Earl Warren who 
declared in his opening statement; 

* * * we have felt in State government for many years that there should 
be a complete adjudication of the water rights on the Sacramento River. * * * 
(See appendix for full statement.) 


The Governor later remarked: 


* * * and we are, of course, ready and willing at all times to see that the 


water rights on the Sacramento River are adjudicated so that the Federal Govern- 
ment and the private owners of water rights will know exactly what their status is, 

The current discussions about an adjudication of the Sacramento 
River water rights in the Federal court centered about an unsigned 
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draft of a letter which was prepared by the Bureau of Reclamation 
and was to have been sent to Gov. Earl Warren by Secretary of the 
Interior Chapman. According to the draft, which apparently met 
with the approval of State officials, the Secretary of the Interior 
would ask the Attorney General to bring suit in the Federal court and 
that the California State engineer would be made referee on ‘‘factual 
issues concerning the relative rights.” The complete draft of the 
undated and unsigned letter is included in the appendix of this report. 

The congressional committee was surprised to learn that a mon- 
strous adjudication of water rights on the Sacramento River was 
being contemplated in view of the fresh memory of the alarming 
experience of the Santa Margarita River water users with the Depart- 
ment of Justice in the fantastic and notorious water-rights contro- 
versy at Fallbrook in southern California. This apparent approval 
by State officials of the contemplated Federal court action seemed 
strange also in view of Governor Warren’s opening remarks in which 
he mentioned certain Federal actions ‘“‘that have caused us some 
distress in connection with these matters that I think should engage 
the attention of this committee.”” The Governor then mentioned the 
“Gerlach case,”’ and then said, “‘Then, of course, there is the Fallbrook 
case in southern Califoraia at the present time.” 

It was also revealing to the committee to find such an important 
action was being discussed almost casually when the issues in the 
proposed lawsuit are obscure and indefinite, and apparently the State 
and Federal officials do not realize the nature or the extent of the 
litigation they are inviting, the cost of which would be enormous and 
the number of persons involved might be ‘“‘astronomical”’ in number 
according to one Federal witness. 

An adjudication, especially in the Federal court with the Justice 
Department participating, should be the last possible recourse in the 
solution of this problem. 

It would appear that first the State engineer should attempt to 
bring about a practical operating agreement among the major users 
including the Bureau of Reclamation. Apparently these users would 
welcome such an approach in lieu of expensive litigation that ‘will 
not put water on the land.” 

The testimony of Stephen W. Downey, attorney for the Sacramento 
Valley Water Users Committee is of special interest in regard to such 
an operating agreement. Mr. Downey’s testimony reads, in part, as 
follows: 


Now as I have stated to you, 25 of these large diverters control 90 percent of the 
water above Sacramento, and they are big agencies representing thousands of 
owners or diverters, and we think an effort should be made to see if we can’t work 
out something above Sacramento first. 


I would like to sit down, Mr. McDonough, my colleague and I, and Mr. Hyatt, 
if it is possible, and work that out by agreement. 

It is unnecessary here to quote additional testimony on this subject. 
It seemed very clear that the water users and the members of the spe- 
cial subcommittee are eager for the State engineer (not the Bureau of 
Reclamation) to take the leadership in arriving at a sane and fair 
operating agreement and that a lawsuit should be avoided, if at all 
possible. 
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5. State of California is now inviting protests on water-right applications 
which were assigned to the Federal Government in 1938 

Congressman Engle said in his opening statement: 

I think my colleagues will be a little shocked—as I was—to learn that nearly 
14 years and more than $400,000,000 later the State has advertised for protests 
on water assignments made in 1938 on which the Federal Government presumably 
relied in proceeding to build the project. 

It is also of interest that on November 8, a week after the hearings 
at Sacramento, an article appeared in the newspapers stating that 
State Engineer Edmonston has announced: 

The period for protests against five applications of the United States Bureau of 

teclamation for the use of water in the Central Valley project will be extended 
from November 12 to February 1, 1952. 

The article also Says: 

The extension was requested by the Sacramento Valley Water Users Committee, 
representing landowners along the Sacramento River. The acting regional counsel 
of the Bureau of Reclamation agreed to the extension, 

First let us examine the record on assignments by the State of 
California to the Federal Government. Assurance of adequate 
water rights to operate the Central Valley project was given by State 
Director of Finance A. E. Stockburger, on February 2, 1938. Mr. 
Stockburger’s letter was in response to a letter of January 26, 1938, 
from Reclamation Commissioner John C. Page, in which Mr. Page 
said: 

The United States is now attempting to acquire by purchase and assignment 
all rights to use the waters of the San Joaquin and Sacramento Rivers and the 
tributaries.of the latter needful to the success of the Central Valley project. 


Mr. Page’s letter, which is contained in the appendix of this report, 
goes on to discuss in detail the assignments of water-right applications 
that are required for project operation and says further: 

Mr. Edward Hyatt, executive officer of the Project Authority of California is 
concurrently being asked to give these matters immediate consideration. 


Mr. Stockburger obviously realized the necessity for some assurance 
on the adequacy of water rights to operate the project and in his reply 
of February 2, 1938, to Mr. Page he declared: 


In answer to your communication of January 26, 1938, in which you call 
attention to certain filings for this department made on waters that will be needed 
in connection with the Central Valley water project, I wish to assure you that 
we are ready to cooperate with the Federal Government in the working out of 
this important project. 

I shall be in Los Angeles the latter part of this week and will endeavor to 
arrange a conference with your counsel, Richard J. Coffey, for the purpose of 
discussing the form and procedure that is to be used in making these transfers. 

The attorney for this department, Mr. Webb Shadle, is in Los Angeles at the 
present time and will assist in working out the details. 


These excerpts from the recent testimony of the Bureau’s regional 
counsel at the Sacramento hearings tell the almost unbelievable story 
of delay and dilly-dallying on the part of the State officials which 
borders on bad faith since the negotiations were started in 1938. 

Mr. Graham’s testimony reveals: 

After considerable negotiation, prior to the issuance of orders to start con- 
struction of Shasta Dam, the State director of finance assigned four Sacramento 
River applications to the United States on September 3, 1938, with sufficient 
quantities of water expressly reserved for the counties of origin above Shasta Dam. 
The numbers of these four applications are 5625,5626, 9364, and 9365. 
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The three San Joaquin River applications, which are Nos. 5637, 5638, and 9369, 
were assigned without reservations for the counties of origin, on September 30, 
1939, shortly before notice to proceed was issued for the construction of Friant 
Dam, 

This left four of the required applications unassigned. These four are Nos. 9363, 
9366, 9367, and 9368. The State director of finance declined to assign these 
applications without the inclusion of a county of origin reservation in a form 
which was then considered unacceptable to Reclamation. 

After the assignment of the seven applications to the United States, the Bureau 
of Reclamation continued construction of all initial project features with the 
understanding that the four unassigned applications would be assigned to the 
United States after a mutually satisfactory form of assignment is drafted. 

From September 1939 to 1951 negotiations continued intermittently concerning 
the assignment of the four remaining applications, 

To the present date (October 29, 1951), ‘‘none of the assignments have been 
executed.” 

The foregoing record is indeed interesting. Moreover, to the knowl- 
edge of this subcommittee, none of the seven applications assigned in 
1938 and 1939 have resulted in permits or ‘‘ripened”’ into licenses. 

The State engineer, A. D. Edmonston, has invited protests at this 
late date and extended the period for protests until February 1, 1952 
No wonder that Chairman Engle in his opening statement exclaimed: 

There are obvious inconsistencies in the statements and actions of the Federal 
and State agencies which would make even the casual observer wonder what 
has being going on. 

It would seem that State law should be reexamined to obtain a 
more intelligent procedure if in its present form the State engineer is 

required by law to go through the gymnastics that have accompanied 
the transfer of the Central Valley project water applications. 


Water for salinity control is a wasteful inefficient use of precious 

water supplies 

The Central Valley project is so designed that the extra water which 
is transported into the San Joaquin Valley is pumped near Tracy 
from the sea-level channels of the Delta region of the Sacramento 
and San Joaquin Rivers at a point a few miles upstream from where 
the combined rivers flow into San Francisco Bay. Therefore, in 
order to insure fresh water for the project’s Delta-Mendota canal, 
sufficient flow must be maintained into San Francisco Bay to repel 
the salt water. The flow from the rivers entering this vast sea-level 
lake must also provide enough water for evaporation as well as con- 
sumptive uses on the fertile islands and peninsulas of the Delta area, 
the latter requirement being estimated at 1,206,000 acre-feet annually. 

When the flow of water into San Francisco Bay is great enough from 
the Sacramento and San Joaquin Rivers, the salt water from the Pacific 
Ocean is kept out of the Delta area. When the flow into the bay falls 
below a certain continuous amount the action of the waves and the 
tides mixes the heavier salt water with the fresh water so that dam- 
aging amounts of salt water gradually creep upstream into the laby- 
rinth of sea-level channels that run through the Sacramento-San 
Joaquin Delta. Then the channels become unfit as sources of water 
suitable in quality for irrigation. 

When the State of California in 1931 made public its plans for the 
Central Valley project the State engineer estimated a minimum con- 
tinuous flow of 3,300 cubic feet per second would be required into 
San Francisco Bay to keep the Delta channels sufficiently free of salt. 
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The Bureau of Reclamation now reports on the basis of actual 
operating experience, the Central Valley project will require minimum 
flow of 4,500 cubic feet per second (or 9,000 acre-feet every 24 hours) 
to keep the channels of the Delta free from damaging amounts of salt 
water. 

The testimony of the hearings bears this out as a result of questions 
asked by Representative D’Ewart and Representative Poulson. In 
response to their questions the Bureau of Reclamation submitted more 
detailed information on project water requirements in a letter dated 
November 29, 1951, to Chairman Engle. 

In his reply the Bureau’s regional water rights engineer said: 

Salinity repulsicn water requirements for maintaining a suitable quality of 
water at the Tracy pumping plant are currently estimated for planning purposes 
to be 4,500 cubic feet per second, which is equivalent to 3,263,000 acre-feet per 
year. 

This continuous flow of 4,500 cubic feet per second or 3,263,000 
acre-feet per year, the amount now required to repel salinity, is 
enough water to meet the current uses of Los Angeles, San Francisco, 
Seattle, Chicago, and the District of Columbia combined. Also this 
amount of water which is flowing each day into the Pacific Ocean 
would be sufficient to irrigate 3,000 acres for an entire irrigation 
season. 

It is needless to emphasize, therefore, that intelligent use of Cali- 
fornia’s limited water supplies demands some alternative, less wasteful 
method of keeping fresh water in the channels of the Sacramento- 
San Joaquin Delta. This committee, which has responsibility for 
authorizing additional water projects in California, needs to obtain 
much more information on this problem as rapidly as it is practicable. 

Another discovery of interest is the fact that the fertile, productive 
area now protected from damaging salt water in the Sacramento- 
San Joaquin Delta, which exceeds 100,000 acres under certain con- 
ditions of low flow, does not repay any of the cost of furnishing the 
water for salinity repulsion. It would certainly seem more equitable 
if a “conservancy” or some other type of public district were organized 
for that purpose. It seems unfair to charge the total cost of these 
salinity control benefits to the other water users, the power users, and 
the taxpayers of the Nation. 


7. State and Bureau of Reclamation are in conflict over Feather River 
water applications assigned to Central Valley project 

Water-right application No. 9364, filed August 2, 1938, assigned 
September 3, 1938, and amended June 18, 1951, is for 3,000,000 
acre-feet annually with a direct diversion of 9,000 cubic feet per second 
along the Sacramento River and on the channels of the Delta. Re) 

According to the testimony of Bureau witnesses this application 
was assigned “after considerable negotiation, prior to the issuance 
of orders to begin construction of Shasta Dam * * *.” 

Application No. 9364 is for water from the Sacramento River, its 
tributaries, and the Delta. Obviously, it includes water from the 
Feather River and such was the testimony of Mr. Hill and Mr. Bennett 
of the Bureau of Reclamation. 

The testimony shows a lack of coordination between the State 
engineer’s office and the Federal Bureau of Reclamation in planning 
the uses of the water of the Feather River. 
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The following excerpts from the testimony, especially as under- 
scored, shows clearly that the State and Bureau representatives 
disagree and that a conflict exists over the water of the Feather River 
which could be used in the Central Valley project under the assign- 
ment of water-right application No. 9364. 

The testimony follows: 


Chairman EnGir. As I understand it, the Bureau of Reclamation under its 
initial filings assigned by the State, and those are the filings made, if Iam correct, 
in 1927 by the department of finance, and those filings embodied 17,000 second- 
feet direct diversion on the Sacramento River which runs from Shasta Dam to the 
Delta and includes the tributary contributions, including the Feather to the 
Sacramento River. Now, what I want to know is whether or not the applications 
made on the Feather are in conflict with the applications assigned to the Bureau of 
Reclamation involving the 17,000 second-feet of direct diversion from the Sacra- 
mento River at whatever point, whether above or below the confluence of the 
Sacramento River with the Feather. Do you understand the question? 

Mr. EpmMonston. May I permit Mr. Holsinger to answer this question? 

Chairman ENGLE. Yes, indeed. 

Mr. Ho.tsincer. My understanding is that the State filing on the Feather 
River was filed within 9 months of or after the effective date of chapter 286 that 
authorized those filings. The act provides very expressly that all filings made 
within 9 months after the effective date of the act, which would mean that all 
those filings made within that 9 months’ period are equal in priority. Another 
feature which is very significant, I believe, unless my memory serves me very ill, 
the Feather River application, which was filed, I believe, in 1927, expressly states 
point of diversion to be at the Oroville site or below, which would mean very 
clearly that the applications on the Sacramento would have no right to rely on the 
Feather River as a tributary source. 

Chairman Enaue. In other words, your answer to my question is “No,” and that 
the filings on the Feather are not in conflict with the filings assigned to the Bureau 
of Reclamation. 

Mr. Housincer. Well, there is no conflict simply because the Feather River 
application would come ahead. 

Chairman ENGLE. I am trying to find out whether the answer is ““Yes” or “No” 
without an argument as to the reason for the answer. Is the answer “‘No’’? 

Mr. Houstncer. I prefer not to answer the question categorically. 

Chairman ENGLE. We ought to be able to get a ‘‘Yes” or “‘No” answer here. 
I asked a very simple question here. I want to know whether or not the filings 
assigned to the Bureau of Reclamation, which involve 17,000 second-feet of direct 
diversion from the Sacramento River between Shasta Dam and the Delta, are 
in conflict with the filings on the Feather. Can you answer the question “Yes” or 
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Mr. Houstncer. Well, there is no conflict for the simple reason that the Feather 

River applications are, as far as Feather River water is concerned, prior. 
Chairman Encue. Allright. The answer is “No’’, and I don’t want to put words 

in your mouth. If you don’t want to say ‘‘No,” don’t say “No.” I want to turn 

over here to the attorney for the Bureau and ask him the same question and ask 

for a ‘‘Yes” or “‘No”’ answer without an argument. 

Mr. Bennett. I would be inclined to say, “Yes,” they are in conflict. 


This additional testimony also sheds some light on the conflict over 
Feather River water: 


Senator Witu1amMs. Would you yield, Mr. Chairman? I would like to ask the 
question ef one of the gentlemen from the Bureau. As I understand it, you 
people have filed on the waters of the Feather River; is that correct? 

Mr. Granam. No. 

Mr. Bennetr. No; we have not. 

Senator WiLu1amMs. What was it you filed on? 

Mr. Bennett. We did not file for storage on the Feather River. There are 
filings from tributary sources of which the Feather is one, and that was for diver- 
sions in the Delta. There were filings by the director of finance on the Feather 
River, but for storage elsewhere than at the Oroville site. So far as I know, the 
Bureau has not made a filing itself. 

Senator Wiiu1AMs. But, you have filed on some of the tributary waters? 
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Mr. Bennett. There are applications that were filed by the director of finance 
that apply to the tributary sources. 

Senator Wiiurams. But, the Bureau hasn’t asked for any assignment of water; 
is that right? 

Mr. Bennett. Application 9364, which was assigned to the Bureau, is for 
diversion along the Sacramento River and on channels of the Delta. That is 
below the confluence of the Feather River. Does that answer your question? 

Senator WititrAms. Would that include some of the water of the Feather River? 

Mr. BENNETT. Yes, it would. 

Obviously, this conflict is so basic to the operation of the project 
that it should be resolved as quickly as possible. 


8. Federal Government is unnecessarily paying the cost of State em- 
ployees who are inventorying State water resources 

The subcommittee learned that on July 1, 1950, the United States 
through the Bureau of Reclamation entered into a contract with the 
department of public works, State of California entitled, ‘“A Coopera- 
tive Assembly of Factual Data Concerning Historical Diversions of 
Water in the Sacramento Valley of California” (State agreement No. 
3-141, contract symbol and No. 175r—2339). 

The type of work under this contract appears to be the same as 
was performed by Bureau of Reclamation personnel until about 1948 
when the Congress imposed certain personnel ceilings. Certain em- 
ployees were subsequently switched to State payrolls, and negotiations 
for a contract were begun The State engineer testified: 

The Bureau of Reclamation officials approached me on the subject about 2 
years ago, if I’m not mistaken, asking if I would look with favor upon entering 
into such a contract. * * * 

The State engineer also testified: 

The State personnel are paid with State funds, claims are submitted to the 
Bureau of Reclamation for payment monthly and the bills are paid. 

During the course of the discussion on this subject, Congressman 
Bow said: 

Then, because of personnel ceilings within the Federal Government, these men 
were relieved and were put on the payroll of the State of California, but are still 
being compensated indirectly by the Federal fund; is that correct? 

Mr. Ingerson of the State engineer’s office: 

I believe that is correct, if you make it that way; yes. 


The total cost of the program under the contract is $300,000 at the 
rate of about $100,000 per vear. 

The chairman called attention to the duties of the State department 
of public works concerning information needed in connection with 
water-rights applications as defined in the State water code. Section 
1251 of the code provides: 

The department shall make such investigations of the water resources of the 
State as may be necessary for the purpose of securing information needed in con- 
nection with applications for the appropriations of water. 

In view of this and other powers granted to the department in the 
water code, the chairman in his opening statement said: 

As far as I know there is no complete inventory of water rights and uses on the 
Sacramento River. I am informed that the Bureau of Reclamation has made a 
contract with the State involving $300,000 to secure that information. This 
committee has always regarded the waters within a State as a State resource, 
and I am sure will be interested in finding out on what theory the Federal Govern- 
men* is paying $300,000 to inventory a State resource. Our subcommittee would 
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like to know whether or not the State thinks it should take the responsibility of 
inventorying and policing its own water resource. 


Although the State engineer testified that “there is no overlapping” 
between the work done under contract with the Bureau and the work 
outlined under section 1251 of the State water code, nevertheless, the 
Bureau witnesses stated the work was necessary for ‘‘water-right 
studies and investigations.” 

It appears difficult to justify such a Federal expenditure to inventory 
a State resource in view of the fact that the water rights acquired by 
the Bureau of Reclamation are those and only those assigned by the 
State. Moreover, the regional counsel for the Bureau stated: 


Since the present 1ights to store or divert water for the Central Valley project 
uses are based upon filings made by the State director of finance and, moreover, 
upon the consent of the State to construct and operate the project, the undeveloped 
water rights of the United States are whatever those of the State of California 
would have been had the State pursued its original plan of constructing and 
operating the project. 


As a result of this inquiry concerning the State-Bureau contract and 
the circumstances surrounding it the subcommittee concludes that 
the Federal Government is unnecessarily contributing about $100,000 
annually to the State of California to pay the cost of making an in- 
ventory of State water resources by State personnel. 

If budget requests show clearly and prominently proposed payments 
to States or other political subdivisions then the Congress will be in a 
much better position to eliminate those proposed expenditures which 
are not properly chargeable to the Federal Government. 


APPENDIX 
Exursit No. 1 


OPENING STATEMENT BY CONGRESSMAN CLAIR ENGLE, SACRAMENTO, CALIF., 
OcToBER 29, 1951, ar THE JoInT HkARING or House oF REPRESENTATIVES 
SUBCOMMITTEE ON IRRIGATION AND RECLAMATION AND THE CALIFORNIA JOINT 
INTERIM COMMITTEE ON WATER PROBLEMS 


The purpose of this hearing is twofold: First, to determine a basic fact; and, 
second, to establish a policy. 

The fact we would like to determine is whether or not the developed water in 
the Sacramento River is now oversubscribed. 

The policy we would like to establish is a proper division of function between 
the Federal and State Governments in the operation of the Central Valley project, 
which commenced full operation for the first time this vear. 

The first question of presently available water is important because it vitally 
affects the water uses on the Sacramento River and the operation of the Central 
Valley project according to the State plan. The question is not only whether the 
river is legally oversubscribed but also whether or not it is oversubscribed for 
practical purposes, 

Several years ago I became concerned about the amount of water available for 
use in the Sacramento Valley. Specifically I wanted to know if any adequate and 
legal reservations had been made to protect the future development in the Sacra- 
mento Valley. It seemed to me odd indeed if the San Joaquin Valley should be 
irrigated from foothill to foothill largely with Sacramento Valley water while th 
Sacramento Valley remained a thin green strip along the Sacramento River. 
This set in motion the action which finally resulted in the authorization by Con- 
gress of the Sacramento Valley canals. Preliminary to that however, I asked the 
Bureau of Reclamation to tell me what reservations had been made, if any; to 
protect the future development of the Sacramento Valley 

Under date of November 15, 1948, I received a letter from the Bureau of Recla- 
mation which catalogues the assurances given to the Sacramento Valley area by 
various public officials including the Secretary of the Interior, who were connected 
with the authorization and construction of the Central Vallev project. In essence 
they are all the same: That no water would be exported from the Sacramento 
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Valley except water surplus to present and future needs of the valley. On October 
12, 1948, Secretary of the Interior Krug substantiated former statements of 
policy in a speech given at Oroville, Calif. Secretary Krug said, with respect to 
diversion of water: ‘‘Let me state, clearly and finally, the Interior Department is 
fully and completely committed to the policy that no water which is needed in 
the Sacramento Valley will be sent out of it.”” He added: ‘'There is no intent on 
the part of the Bureau of Reclamation ever to divert from the Sacraménto Valley 
a single acre-foot of water which might be used in the valley now or later.’’ To 
me this plainly says that the Sacramento Valley has first claims on both the 
natural flow of the Sacramento River and the stored water behind Shasta Dam. 
A copy of that letter is being made available for the information of the committees. 

But these commitments must be considered in the light of other commitments 
made then or since that time. In 1938 the State assigned to the Federal Govern- 
ment “unappropriated waters to be used in furtherance of the Central Valley 
project.’”’ These assignments covered the unappropriated water to be caught 
behind Shasta Dam. The Central Valley project adopted by the State as a part 
of the State water plan contemplated the transmission of large quantities of 
water to the San Joaquin Valley—in fact that is the primary purpose of the 
project. 

It is my understanding that all the water stored at Shasta Dam, save and 
except 300,000 acre-feet has been committed to the San Joaquin Valley and for 
salt-water repulsion in the delta. If that is true, the maximum the Sacramento 
Valley has is the natural flow of the river plus 300,000 acre-feet of stored water. 
The Sacramento Valley farmers have greatly increased their uses since Shasta 
Dam was built due to the expansion of agriculture during the last war and huge 
increases in our population. The question is: Do these uses from the Sacramento 
River exceed the natural flow of the river plus 300,000 acre-feet of stored water? 
If they do, then water is being used in the Sacramento Valley which is promised 
elsewhere. In that event, the legality of the commitments made in the San 
Joaquin and the delta will immediately be in issue, as well as the ability of the 
Central Valley project to work as intended under the State water plan. 

It is perfectly obvious the same water cannot be used in two places. A grave 
question has arisen as to whether or not there is enough water for both places. 
Do the Sacramento Valley farmers have the first claim on the water behind Shasta 
Dam? If so, how will the pumps at Tracy be supplied to meet the commitments 
in the San Joaquin Valley? 

As far as I know there is no complete inventory of water rights and uses on the 
Sacramento River. I am informed that the Bureau of Reclamation has made a 
contract with the State involving $300,000 to secure that information. This com- 
mittee has always regarded the waters within a State as a State resource, and I 
am sure will be interested in finding out on what theory the Federal Government 
is paying $300,000 to inventory a State resource. Our subcommittee would like 
to know whether or not the State thinks it should take the responsibility of in- 
ventorying and policing its own water resource. 

I am sure the subcommittee will want to know what kind of a commitment the 
Federal Government received from the State for water to operate the Central 
Valley project before construction was started. This is of particular interest in 
the light of recent newspaper accounts that the State has published notice inviting 
protests against the filings assigned the Federal Government in 1938. The news- 
paper article said many protests are expected. 

I think my colleagues will be a little shocked—as I was—to learn that nearly 
14 years and more than $400,000,000 later the State has advertised for protests 
on water assignments made in 1938 on which the Federal Government presumably 
relied in proceeding to build the project. Was that reliance warranted, and if not, 
who is responsible for spending the money to build the project without a firm 
water supply? Shouldn’t the protests have come before the money was spent? 
There are obvious inconsistencies in the statements and actions of the Federal and 
State agencies which would make even the casual observer wonder what has been 
going on. 

The facts with reference to the river are what we need first. It is plain that 
irrigation development in the Central Valley cannot proceed with confidence 
until the facts are known and the conflicts, whatever they are, straightened out. 

Now as to the second point: A policy defining the Federal-State function in the 
operation of the project. 

The Central Valley project is the biggest reclamation project in the world. 
Its operation is very apt to set the pattern for the operation of other large projects 
in the United States. It is important therefore that the Federal-State relations 
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be put on the right basis on this project; not only because we want it to operate 
at maximum efficiency but because the precedents set here will be followed 
elsewhere. I discussed that matter in some detail at Lindsay during the Central 
Valley celebrations last summer. A copy of the statement I made at that time 
is being made available to those present at this hearing. 

Boiling it down to a few sentences: In my opinion the Federal Government 
should be regarded as a trustee of the water impounded behind Shasta Dam for 
the benefit of the farmers of this State. That water is supposed to be distributed 
according to the intent of the Central Valley Project Act passed by the State 
legislature and approved on referendum by the people of this State. However, 
within the framework of the Central Valley Project Act and the State water plan 
there are many decisions that have to be made with regard to distribution of 
water, water rights, repayment contracts, and general operation of the project. 
The handling of the basic water resource of the State can very well determine the 
economic future of extensive areas of the State. 

It is my view that in large measure these decisions should be made at the State 
level. The Federal Government is entitled to insist that the financial integrity 
of the project be maintained and that general reclamation law, where applicable, 
be followed; but within those two limitations the State should have a major voice 
in the management of the project. 

It is hoped that this joint meeting will be a long step toward establishing the 
division of function between the State and the Federal Government. When an 
agreement is reached as to where and when the State should make the decisions 
and where and when the Federal Government should make the decisions, we will 
then be ready to set up the necessary legal machinery to carry the agreement into 
effect. 

I am not sure of course that everyone, or even a majority of those here, will 
agree with this approach to the situation, but it is a place from which to start in 
removing some of the frictions that have already developed in the operation of 
the project and to assure maximum Federal-State cooperation. 

In summary then: We should try to determine where we stand on water—how 
much there is and where it is going. I cannot warn too strongly against blunder- 
ing into litigation on the Central Valley water—which could tie up the operation 
of the project and further development for years to come. Litigation, controversy 
in court, and project management by injunction will not put water on the land. 
And, finally, we should try to establish a harmonious and efficient working rela- 
tionship between the Federal and State agencies which recognizes the proper 
interest of each in the operation and further development of the project. 





Exuipir No. 2 


Excerpts From Testimony CONTAINING THE REMARKS OF Hon. EARL WARREN, 
GOVERNOR OF CALIFORNIA, BEFORE THE SPECIAL SUBCOMMITTEE ON [RRIGA- 
TION AND RECLAMATION, OcToBER 29, 1951, SACRAMENTO, CALIP. 


Governor WARREN. Thank you, Mr. Chairman, and gentlemen of the con- 
gressional committee and gentlemen of our own State water committee. 

I know only that this was a meeting as announced, to discuss Federal-State 
relations. That is a pretty broad subject, and I just thought that I would say 
whatever appeared to me at the time to be pertinent to that issue. 

I want to say to the members of the congressional committee that we are very 
happy to have them meet in our State. I agree with the purpose for which the 
committee is set up and the purpose for which this meeting is called. 

I also want to say that the people of California are deeply indebted to the 
Federal Government for the interest that it has taken in our water problems for 
many many years. We are also particularly indebted to the members of the 
Congress for the generous manner in which they have appropriated moneys to 
these great water projects of ours and particularly the Central Valley project. 

We are indebted to Congressman Engle, the chairman of your committee, for 
his very fervent interest in our water problems. I think there is no greater 
champion of our water problems in or out of our State than Congressman Engle. 
So we are very happy to have you here and very happy to participate in any way 
that we can in your committee hearing. 

I want to say generally that our relationship with the Federal Government has 
been very good. I am not conscious of any particular frictions that have devel- 
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oped in the operation of the project that would not insure maximum Federal-State 
cooperation. 

We have been working both with the Federal Bureau of Reclamation and 
with the Army engineers in the development of these great reclamation projects 
and flood-control projects. 

For many years we have been engaged in cooperative projects, some financed 
by the Federal Government and developed by our own division of water resources. 

As Mr. Engle mentioned to you a few moments ago, the Federal Government 
at the present time is subsidizing our division of water resources to the extent of 
$100,000 a year for 3 years to get the basic facts on the water rights of the Sacra- 
mento River. I think there is nothing unusual about this. It certainly involves 
a Federal interest and I believe it is the cheapest way that the Federal Govern- 
ment could get the information that it desires, because since 1914, when our 
basic water act came into existence, our State engineer and our division of water 
resources has been gathering information on this question. Certainly we have 
been doing it to a far greater degree than any other agency, State or Federal. 
We are prepared to do the job and are very happy to do it for the Federal Govern- 
ment. I might say that it is being done, not only in conjunction with the Federal 
Government, but with the full knowledge and with the full cooperation of the 
water users on the river. 

4 committee of water users has been set up and is working with the State 
division of water resources in the development of this report. 

I want to say also, Congressman Engle, that I believe you are perhaps unduly 
exercised about the situation so far as the water rights on the Sacramento River 
are concerned. At least you are more exercised than the Bureau of Reclamation 
has ever been. We have felt in State government for many vears that there 
should be a complete adjudication of the water rights on the Sacramento River, 
and we believed that it should have been done before the Centra! Valley project 
was completed and in operation. 

As a matter of fact, on May 1, 1939, Walker R. Young, supervising engineer 
of the Bureau in Sacramento, recommending this adjudication of the water rights 
of the two rivers. A copy of the letter also went to the then Commissioner of 
teclamation, John C. Page. The letter said in part: 

“T concur in the opinion of the State engineer that a judicial determination of 
existing rights on the Sacramento and San Joaquin Rivers is necessary in order 
to operate the Central Valley project efficiently and successfully and such deter- 
mination should be effected before the project is placed in operation.” 

The letter offered State cooperation in obtaining any required legislation. 
Some 7 months later Mr. Young replied that: 

‘““A canvass of the water-rights situation in the Sacramento River and its tribu- 
taries, in relation to the Central Valley project and other projects, in which the 
Bureau is interested, has led to the conclusion that there is no need at the present 
time for the proposed adjudication affecting the rights of the United States. 
Accordingly, we are unwilling to recommend institution of such proceedings.” 

Again in 1942, when the Central Valley project studies were being set up under 
the direction of Dr. Harlan H. Barrows of the University of Chicago, it was sug- 
gested by the State engineer, as secretary of the water project authority, that 
the matter of adjudication of water rights in connection with the project be made 
the subject of a study. Commissioner Page vetoed the study. 

Despite this difference of opinion between Federal and State agencies on this 
important problem, we have worked in close cooperation with the Federal agencies 
throughout the years. We are making a particular study at the present time, 
and we, are of course, ready and willing at all times to see that the water rights 
on the Sacramento River are adjudicated so that the Federal Government and 
the private owners of water rights will know exactly what their status is. 

Now, we have had some things that have caused us some distress in connection 
with these matters that I think should engage the attention of this committee. 
We have had several lawsuits in our State that have attempted to interpret the 
Federal viewpoint with relation to our water rights and those cases have given us 
much coneern. 

For instance, there was the so-called Gerlach case on the San Joaquin River in 
which the Federal Government took the position that because navigation was one 
of the incidental factors in the Central Valley project, that because of that fact, 
the Federal Government had the right to determine how it would use all of the 
water in the San Joaquin River. 

That position, of course, was contested. It went through the courts and the 
posiiion of the Federal Government was not sustained. Then, of course, there is 
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the Fallbrook case in southern California at the present time in which the Federal 
Government apparently assumes that the doctrine of the tidelands case would 
apply to upland waters. 

If that is the position of the Government, it would distress us very, very greatly, 
and it would be in direct conflict with the letter of Secretary Krug which Con- 
gressman Engle just read to us, to the effect that the State water laws shall 
prevail in this State. 

The Tidelands Oil case itself disturbs us because of the paramount rights doc- 
trine which we believed at that time and believe now will be applied, or will be 
attempted to be applied, by some people to upland waters and upland lands. 

But those are things that we have not come in conflict with in our relations 
with either the Bureau of Reclamation or the Army engineers. Those have been 
more or less side issues that have developed as the situation has gone along, but 
we are prepared at the present time to see, or to assist in seeing, that there is an 
adjudication of the water rights on the Sacramento River. 

Now, as to the question of whether the river has been overappropriated, | 
want to say, that every permit for the use of water that has been granted by 
our division of water resources for many years has been subject to vested rights, 
and since 1947 every permit that has been granted has had a specific clause in it 
saying that it was subject to any prior rights of the Federal Government in and 
to the waters of the Sacramento River because of the Central Valley project. 

So, I think there is nothing that the State government has done to over- 
appropriate the river up to the present time, because everything has been done 
subject to prior rights. 

Congressman Engle had some concern about another phase of that situation. 
Do you recall what it was, Clair? 

Chairman Eneie. It was with reference, Governor, to the fact that apparently 
there is no firm water available at the present time which is not subject to protest 
in the operation of this project. 

Governor WARREN. Oh, yes; Congressman Engle, you were somewhat con- 
cerned about the fact that at tis late date the State is permitting protests to be 
made concerning the Federal waters used in the Central Valley project. I think 
there is nothing to be alarmed about there. That is merely the statutory pro- 
cedure that must be followed in every case. We take it in two steps. 

First, there is an original allocation of the water to the Federal Government 
from the surplus water that was filed upon by the director of finance of our State 
in accordance with law; and then subsequent to that, there is an application for 
a permit to yse this water. That is the step of the procedure that we are engaged 
in at the present time. 

The Federal Government now has made its application for a permit to use this 
water that was allocated to it some years ago; and our statutory procedure is 
that it must be advertised and there must be an opportunity for protestants 
to come in. After ali is said and done, when the Federal Government gets water 
rights from the State it gets them in accordance with the same procedure as 
private applicants. We believe that that is a perfectly normal procedure and 
without any intention on our part of indicating that the water should be protested 
or will be successfully protested or anything else, and I have no doubt that the 
hearings will proceed in that way. 

I don’t believe that there is anvthing abnormal about that procedure to distress 
this committee. . 

I want to leave one other thought with you and that is this, that while we 
are very, very grateful to the Federal Government for having financed our Central 
Valley project for us to the extent of several hundred million dollars, we are not 
going to rely entirely upon the Federal Government for the development of our 
water resources. We are not going to come to Congress and ask them to appro- 
priate money where we have the resources and the ability to do it ourselves. In 
fact, at its last session, our legislature authorized a great project, which dollarwise 
is perhaps twice as great as the Central Valley project as now constituted. 

It contemplates taking water from the Feather River at Oroville, 90 miles north 
of Sacramento, all the way down to the Mexican border to the county of San 
Diego. It wiil involve approximately a billion dollars. We believe that Cali- 
fornia can do that job itself. We beiieve that we have the ability to develop 
these water resources and the ability to finance them, and we propose to do just 
that. We will not be doing it in conflict with any Federal program. We will be 
doing it in consonance with the reclamation program and with the flood-control 
program and we will do it without asking the Federal Government to appropriate 
any money except insofar as Federal interest might direct it in regard to naviga- 
tion, flood control or salinity control. 
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That Feather River project is a tremendous project. It involves multiple- 
purpose dams exactly the same as our Central Valley project does, the develop- 
ment of power and water and many other features. I just want you to know 
that we want to be as self-reliant as we can. We don’t want to come to Congress 
when it isn’t necessary. 

We realize water is our life line. It is the most important problem in California. 
It is the one thing that can limit our development if it isn’t handled properly. 
We want at all times to keep it a major project, and we want to work with the 
Federal Government; and because we feel that way, we are happy, gentlemen, for 
the interest that you have shown in our water problems. We welcome you to 
California and we want to cooperate in every way. 

I don’t know the technical answers to all of these problems that you will want 
to inquire about, but I believe our division of water resources will have the 
answers to most of them. The State engineer has already answered a series of 
questions that Congressman Engle has asked him, and: I think the division will 
be able to answer most of your questions. Certainly, we will be willing to try to 
answer them. 

Thank you very much, gentlemen, for hearing me. 


Exuisit No. 3 


STATE OF CALIFORNIA, DEPARTMENT OF JUSTICE, 
* OFFICE OF THE ATTORNEY GENERAL, 
Los Angeles; November 27, 1951. 


MEMORANDUM 


From: The Attorney General of California 
To: Subcommittee of Subcommittee on Irrigation and Reclamation of House of 
tepresentatives Committee on Interior and Insular Affairs; Honorable Clair 

Engle, Chairman. 

Subject: Determination of water rights on Sacramento River, Calif. 

This memorandum is submitted in conformance with the request of the above- 
designated subcommittee at hearings held at Sacramento, Calif., on October 29, 
30, and 31, 1951. It is confined to the examination of possible means of identi- 
fying and defining existing water rights on the Sacramento River, Calif. 


FACTUAL BACKGROUND 


From the testimony adduced at above-mentioned hearings, it appears: 

The Bureau of Reclamation has been engaged, since about 1935, in the con- 
struction of the Central Valley project, California. This project involves the 
furnishing of Sacramento River water for various purposes, including pumping 
of a portion of such water to the San Joaquin Valley, the use of another portion 
to repel salt water in the delta of the Sacramento and San Joaquin Rivers, and the 
local use of water in the Sacramento Valley. Existing diversions from the Sacra- 
mento River consume large quantities of water. In addition, canals deseribed 
as the Sacramento Valley canals, have recently been authorized for construction 
by the Congress, but ne appropriations have been made therefor. Other projects, 
such as the American River development and the Feather River project, have 
been authorized by the Congress and the State legislature, respectively, and still 
other projects, such as the proposed Trinity River diversion, are possible but not 
authorized. The use of the water of these projects may or may not be to some 
degree coordinated. 

In 1938, and possibly prior thereto, the State engineer of California recom- 
mended to the Commissioner, Bureau of Reclamation, that action should be 
initiated to obtain a judicial determination of existing water rights on the Sacra- 
mento River as a step in the orderly development of the Central Valley project. 
The Commissioner then concluded that such determination was not necessary. 
It now, however, appears to be the view of the Bureau of Reclamation that some 
action should be taken to determine the Sacramento River water rights. 

There are about 325 present diversions from the Sacramento River. Of these,. 
about 25 diversions represent 85 to 90 percent of the total quantity of water di- 
verted from the river. These diversions are understood to be made from the 
surface flow of the river. There has been comparatively little development of 
the underground basin of the river. 
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PROPOSED LITIGATION 


It has been suggested that the United States and the State of California should 
jointly commence, either in a Federal or State court, a comprehensive stream- 
system adjudication suit, to which every water user in the Sacramento River Basin, 
including, presumably, its tributaries, would be made a party. 

The advantage of such a suit appears to be that the judgment, when reached, 
would furnish an encyclopedic ranking of water rights in the Sacramento stream 
system according to quantity divertible and priority. Such ascertainment of 
rights would aid orderly administration of the Central Valley project and related 
projects. Whether such suit should extend to the ascertainment of water rights 
in the Sacramento-San Joaquin delta has not been made clear, but such extension 
might be found logical. The ascertainment of rights in the delta to the flow of 
Sacramento River water would be complicated by the fact that some portion of 
the water enjoyed by the delta region is derived from the San Joaquin River as 
well as the Sacramento. 

Disadvantages of the proposed litigation appear to be: 

1. The court process would consume an unpredictable number of years, during 
which uncertainty might continue as to what uses of water of the Sacramento 
River would be permissible and a stalemate might exist as to the necessity of 
importations of water to the Sacramento Valley or the disposition of water 
developed by the authorized projects. 

2. The judicial process would be attended with very large expense, not only to 
the Central Valley project and the State, but also to local irrigation organizations 
and presumably thousands of individuals. No stream system adjudication of the 
magnitude of this one is known to have taken place. 

3. The suit would not be a friendly suit. There would be byproducts of fear 
and resentment toward the Federal and State governments among the people of 
the Sacramento Valley. The pending case of United States vs. Fallbrook Public 
Utility District evidences this reaction on a relatively minor scale. 

Presumably for such reasons, Mr. Leland O. Graham, Regional Counsel of the 
Bureau of Reclamation at Sacramento, properly testified in the hearings before the 
subcommittee at Sacramento that litigation should be regarded as the last resort 
and that all other alternatives should be fully explored before any decision is 
made to commence the litigation. 


ALTERNATIVE 


The most obvious alternative is that the 25 major interests diverting water from 
the Sacramento be brought into an agreement declaring and ranking the priority 
of their water rights. It was stated that some years ago an attempt was made in 
this direction, but that the water users were unwilling to accept what the Bureau 
of Reclamation was willing to agree to. This statement seems to illustrate an 
incorrect approach. The water rights of present diverters are primarily a matter 
of concern among them and not a matter for bargaining between them and the 
United States. The water rights held by the United States under assignment 
executed by the State director of finance are junior to most of the present rights 
in the valley. Further, the rights held by the United States are held by it as 
trustee for the Central Valley project. The Central Valley project includes the 
Sacramento Valley as well as the San Joaquin Valley and the delta. The State 
of California, represented by the Water Project Authority of California, has a 
more real interest with and responsibility for the subject than the United States 
or its agency, the Bureau of Reclamation. Accordingly, the Bureau of Reclama- 
tion, while it should observe and participate in any discussions on the subject, 
should not make the decisions. 

Although the prior effort at agreement was not fruitful, it is significant that Mr. 
Stephen W. Downey, attorney for the Sacramento Water Users Committee, 
representing users of 85 to 90 percent of the water diverted from the river, testified 
before the subcommittee that be believed it worth while to attempt the making 
of an agreement and that he was optimistic that an agreement might be made. 
This expression of Mr. Downey is entitled to weight. 

Although the making of any agreement on a complex subject such as the 
Sacramento River water rights is obviously a matter of difficulty, its consummation 
would depend essentially on the willingness of the water users to agree. That 
willingness in turn depends upon conditions which press the people toward 
agreement. The contingency of a comprehensive adjudication suit, it is believed, 
would be an effective factor of pressure. It has been observed that no less 
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difficult problems of this kind have been solved by agreement among considerable 
groups of water users in California. Reference is mace to the Seven Party Water 
Agreement of August 18, 1931 (H. Doc. 717, 80th Cong., 2d, sess. p. A479) by which 
the southern California agencies claiming interests in the water of the Colorado 
River settled their rights to 5,362,000 acre-feet of water per year from the Colorado 
River and the successive agreements by which substantially all water users in the 
million-acre Kings River area have been brought to an accord. 

It is recognized that the Sacramento River situation is more complex than the 
reference to 25 major diverters above indicated, in that there are undeveloped 
riparian rights and rights of landowners overlying the underground basins of the 
Sacramento. How important these factors are was not disclosed at the hearings. 


RECOMMENDATION 


It is recommended that the State of California and the United States lend their 
good offices toward the early negotiation and formulation of an agreement among 
the major holders of water rights in the Sacramento River Basin ranking their 
rights and priorities, and that consideration of litigation should not be undertaken 
unless it proves impossible to arrive at an agreement. 

It is further recommended that, in the event that litigation is concluded to be 
indispensable, serious consideration should be given to limiting that litigation to 
the major holders of water rights. It appears idle to proceed with meticulous 
examination and ascertainment of the great bulk of trivial individual claims to 
water, which in the aggregate would consume 10 percent or less of the water 
involved. Such ascertainment would be of little other than academic significance. 





Exuipir No, 4 


STATEMENT By LELAND O. GRAHAM, REGIONAL CouUNSEL, BUREAU oF RECLA- 
MATION, ON PROBLEMS CONCERNING RIGHTS OF THE UNITED STATES FOR 
CENTRAL VALLEY PROJECT WATER 


INTRODUCTORY 


This statement on problems concerning rights of the United States for Central 
Valley project water has been prepared for the joint hearings before the Subcom- 
mittee on Irrigation and Reclamation of the House Committee on Interior Affairs, 
and the interim committee on water problems of the California Legislature, 
beginning October 29, at Sacramento, Calif. 

This statement summarizes factual conditions, data, and problems concerning 
rights of the United States for project water which include the acquisition of 
applications, in accordance with the laws of the State of California, for the appro- 
priation of unappropriated water on the Sacramento and San Joaquin River 
systems for the operation of the constructed and authorized features of the 
Central Valley project; the utilization of the water under such applications: 
increase in use of irrigation water; and the adequacy of the supply to meet the 
project and nonproject water requirements. 


ACQUISITION OF APPLICATIONS FOR WATER FOR CENTRAL VALLEY PROJECT 


Applications filed by State director of finance.—An act of the California Legisla- 
ture approved April 29, 1927 (ch. 286, Statutes of California, 1927, p. 508), 
authorized the department of finance to file applications with the division of water 
resources for any water or the use thereof which in the judgment of the department 
of finance might be required in the development of the whole or any part of a 
general or coordinated plan for the development, utilization, or conservation of 
the water resources of the State. The original act and subsequent amendments 
have been codified in division 6, part 2, of the California Water Code. 

Pursuant to this legislation, the department of finance has, since July 30, 1927, 
made applications to the division of water resources for the appropriation of 
unappropriated water on some 30 streams within the Central Valley Basin. 

The first filings under this authcrity were made on July 30, 1927. At that 
time, and after the passage of the C:lifornia Central Valley Project Act of 1933, 
it was the plan of the State to undertake the construction and operation of the 
Central Valley project. However, for several reasons, most of them financial, 
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the Federal Government, instead of the State, undertook the construction of the 
project. 

Once the project was undertaken by the United States, it soon became apparent 
that at least some of the filings made by the State director of finance in 1927 would 
be required for the operation of the initial features of the project. These filings 
included four applications of which applications 5625 and 5626 were for water of 
the Sacramento River and applications 5637 and 5638 were for water of the San 
Joaquin River. 

Late in 1937, just prior to the start of construction on Shasta Dam, Bureau of 
Reclamation representatives commenced discussions with State officials concerning 
assignment of the applications filed by the State director of finance, 1927. A 
review, by Bureau and State representatives early in 1938, of the State filings of 
1927, revealed that the provisions of the earlier applications were not entirely 
sufficient for the operation of the initial features of the project. On April 27, 
1938, at a meeting between State and Bureau representatives, the matter of the 
United States making applications and obtaining permits for the appropriation of 
water of the Sacramento and San Joaquin Rivers necessary for the operation of 
Central Valley project was discussed, and by June 30 drafts of seven new applica- 
tions for the appropriation of water were prepared. These new applications, 
Nos. 9363 to 9369, inclusive, were filed by the State director of finance on August 2, 
1938. Subsequent thereto, on August 11, the Bureau of Reclamation requested 
assignment of the seven 1938 applications and the four applications made in 1927. 

Data concerning these applications assigned to the United States and those for 
which the United States has requested assignment are given in table 1, “Data 
from applications for appropriation of unappropriated water on Sacramento and 
San Joaquin Rivers filed by Department of Picance, State of California.” It 
should be noted that table 1 and the two subsequent tables reflect the general 
intent of Reclamation in respect to such matters as points of diversion and areas 
of service, rather than the details or obsolete statements in some of the applica- 
tions now on file. 

Excluded from table 1 is application 5637, which was filed July 30, 1927, for the 
direct diversion of 4,500 cubie feet per second of water annually from the 
San Joaquin River in Madera and Fresno Counties and the temporary storage 
and use of 1,210,000 acre-feet annually for power generation. As no large power 
plant is contemplated at Friant Dam, the State will be requested to cancel this 
application. 

Locations of the constructed and authorized features of the Central Valley 
project, including the principal streams, points of diversion, and place of water use 
indicated in the applications, are shown on the frontispiece (general location map) 
and on plate 1. 

Negotiations between Bureau and State concerning applications.—After consider- 
able negotiation, prior to the issuance of orders to start construction of Shasta 
Dam, the State director of finance assigned four Sacramento River applications 
(Nos. 5625, 5626, 9364, and 9365) to the United States on September 3, 1938, with 
sufficient quantities of water expressly reserved for the counties of origin above 
Shasta Dam. The three San Joaquin River applications (Nos. 5637, 5638, and 
9369) were assigned, without reservations for the counties of origin, on September 
30, 1939, shortly before notice to proceed was issued for the construction of Friant 
Dam. This left four of the required applications unassigned (Nos. 9363, 9366, 
9367, and 9368). ‘The director of finance refused to assign these applications 
without the inclusion of a county-of-origin reservation in a form which was then 
considered unacceptable to Reclamation. 

After assignment of the seven applications to the United States, the Bureau 
continued construction of all initial project features with the understanding that 
the four unassigned applications would be assigned to the United States after a 
mutually satisfactory form of assignment is drafted. 

From September 1939 to 1951, negotiations continued intermittently concerning 
the assignment of the four remaining applications. Discussions pertained mainly 
to the phraseology of the counties of origin clauses in the proposed drafts of 
assignment, and the extent of the area to be served by the initial features of the 
project. 


CENTRAL VALLEY PROJECT, CALIFORNIA 35 


the 


ont 
ild 
igs 
of 
an 
UNITED STATES 
of DEPARTMENT OF THE INTERIOR 


ing BUREAU OF RECLAMATION - REGION 2 


a a rom pe y ~ o> 


of 
ely 
he ‘ CALIFORNIA 
of 
of 
ca- 


ns, 
‘ 


nun} 





Yj ‘ i 


a? > ww 


ed { eESw ee 
27, * - 
for okt 
ita 3 CORNING Ss my 
nd 4 ORLAND 2° 
It § STONY <u” > 
ral & EAST BS OE 
PAS a SS 
aie 
cCa- x 









* 


7 FOLSOM DA 
SLY PSRs DAM 


-he 2 SOLANO Press PEP IS am 
the ) PUTAM SoU’* . 
ige ‘ GONTHA bo 
ver 
his 


lev 
ise 
Lp) 


er- 
sta 
ms 
ith 
ve 
nd 
per 
int 
66, 
ns 
len 


‘au 
iat 


ing 
nly 
of 








CENTRAL VALLEY PROJECT, CALIFORNIA 


36 


*JOATY uINbeos Ug WO’ pods Jad 499} 9IGNO 00'S JO WOISIATp yOoITP ey} YSno1y} perddns oq 0} ‘Sulduind uosesTLT 10) sIJOAIOSE PUNOIZIepUN [wINyeU Uy emesogs w98238-90 ie 


-J9A PB 210M ¢ " ‘ . worl eor[dde ‘saoinosey 1078 0 WOISIAIG, 8381¢ 943 UIA Palg pus UOTJEUIEPEY Jo nveIng “gs “p Aq pepUoUTE sv suOT}ROydde Woy st BBC] ¢ 
J9A PE a19M COEK PUB FOES “9Z99 “SZOG SMOT} VIII UW 4978 AA J Id 8 943 4 Pe FE ~eAFSN[OUT “TE “90q] 04 I ‘Wes ‘AlenuUE Peraatp aq Oo], ; 


"Ig 00q 0} [ ‘UBL UIOIJ Pat0js Oq 0} S] 1978K Vq} YY} Ajjoods YoY ‘gg6 PUB ‘gogK ‘REgG SUOMBOT[dde UI! ydeoxe ‘] Ajne 0} [ “WO WO’ pesojs oq OF 1 









































*jeuso | 
“saloe 000006 ‘100g ejOopuseW-Bi[9q jo ee ee Bea gah Ree tetas ete le) SoA coe ie Soe 8 Re ee cr eee oes oe hog 
Aare a os uvg UO | OYBUT 3B JAIN PIO | 000'F QuON was op 8¥E6 
“AquUNOO ee Ae kn Sak Oe ey Bee Ne J cierto ae 
Wten Sseteg “32 ee eo ose auoN -snpuy pus jedpyunyy | op L986 
“[euRo | 
‘seine goo’sz ‘Ayunog B1809 Biqzueg jo ae ei. * : pie 5 ot aed as ee ee 
B41SO09 B13U0Q UT | vyVIU! 4B YSnOlS YooH | OsE Ree Le uoHnestuy | ~~ op | 9986 
“Byjaq Jo sjeu ; 
*£Of -uByo UO puB JOATY ; ; [ey Pee os Mi un tem Es ps Se RAN eer 
-[BA [84}U9D JOLOOg UG joyUaUTBIDeg ZUOTY | 000'T 000 ‘OLE -snpu] pus jediorunyy Se61'‘% ‘“Bny sites saan 
i oS : “li * 
4q peysenbel us0eq sary s}ueTI 
-UZISSe YOIUM Jo} suoljeorddy 
*satoe 000'006 ‘100G “WAI UINbDeosr *sasn es ee Tags) oer ous Pets 5 i a ! 
Aaye,a uyabevos usg uO | ueg uo WRG 4uBIg | 000° 000 ‘000 ‘Z» | [eIUeploul ‘uoIgespUy | ~---~-> op” ~~~] 6861 ‘Og "3deg op 696 
‘mB eByseys ‘JOATY OFUVUI ee eg UR ee do mo UE Mae are ek Re saiatine 
MOl9q Ala BIPeuMy | -eloeg UO MIB BISBYS | 000'L 000 ‘OTe ‘ U01}R19N93 IOMOd op op op SOe6 
“"8}19q] JO sjeu eo 
"9799 -uByod 10 puB JOATY \ ee bia Ds oe ce ie oe te Tl oe AeA, dle pess cece jailed 
uol}eol[dde JojJ seoureg | OjJUNTIBIDVg BUuo0Ly | 0006 000 ‘000 ‘ TOBA CU ‘UOT} BSL op | $861‘ “ydeg | 886% ‘“sny ors 
"$0108 000'006 ‘100g "IWAIY ulnbeos rat ee fo came | ois sae ee jo 
AoeA unbeos uBg UO | UBg UO UB JUBA | 0009 000 ‘OZ ‘I [e}Ueplouy *WoO!y BBL] op | 686 ‘Og “dag op sege 
AQ] 
-[BA [B1QUID JO IJLOg 
uo seine ooo *esr'’s 
JO Bale SssoIg UTYIIM | 
poresiiy eq 0} Sal0B | *sosn [ejuepoul Md ‘ Pe ae fa oa a ERM ae 
000‘00Z‘I 1eeA a[suys Uy |~~~~~ "mm op’--~~| 0008 000 ‘061 ‘g | ‘UO}}R3]ABU ‘UO;WeRLLIT [~~~ ~~~ SAE eT Ye tho shog op 9796 
‘meg Bissyg | “JVATY OFUOUI | Deere Je eR eS oe 
MOl9q Alo VI peulUly] | -viovg UO MIRC ByIsBYyg 000 ‘IT - | 000061 ‘E |” ~~” “UOoIQBI0Nes IeMOg | 1961 ‘SI oungs seer ‘e “3deg | 2761 ‘oe Ane aime £e li 
| | puores sad | jaaf-anp | | | ¢ 8] Tec g Aq Ss g 
| | oes ORD = | | | peu 0} peusisse suoeoddy 
} | | | | zs 
aoe . a ———_ | |__| " OO 
¢ 9481038 | 
qnoyyta 1 098109S pitt iin 1 
UOISIOAID | IJOAJaSey | | ——— aIBIg peu, : - 
asn JO BIg UOISIBAIP JO JUIOg oI |" ‘ | "a 0} peuzisse pay eq ON uoleorddy 
| | 978d 
ennrnmspctcereeeneey 
Ayyquenb Jae | | 
i t ! SS <= 


piuiofiny fo ajnjig ‘avunury 


fo juawjsvdagq fq pay ssaary urinboos ung pun ojuawpsovg uo sajom payorisdouddvun fo uoynrsdosddn sof suoynoyddy wosf pjoq—'| @1avy, 





k 
= 
al 
a 
§ 
3 
o 
x 
° 
= 
a 
s 
D 
& 
° 
= 
s 
a 
5 
n 
= 
& 
—_— 
2 
& 
R 
2 
3 
eS 
< 
= 
3 
S 
£ 
£ 
2 
= 
sc 
7 
LY 
a 
A 
s 
a 
a 
_ 
a 
00 
3 
S 
a 
om 
= 
& 
a 
=) 
n 
$ 
bb 
§ 
oS 
& 
3 
a 
& 
5 
- 
= 
5 
= 
ny 
= 
o 
- 
rs] 
eh 
a 
ne 
zo 
s 
§ 
° 
ee 
bh 
LS 
= 
c 
8 
S 
£ 
3 
=z 
a 
& 
v 
2 
o 
$ 
uw 
& 
s 
& 
a 
y 
&e 
= 


vioetl OE Vt. 10, lyol, 





CENTRAL VALLEY PROJECT, CALIFORNIA 37 


Early in 1951 it appeared that a satisfactory solution had been reached. By 
letter datéd August 31, 1951, the State engineer informed the State director of 
finance that he recommended that applications 9363 and 9368 be assigned to the 
United States and that the assignments of Nos. 9366 and 9367 be postponed 
pending the completion of the negotiations between the Bureau of Reclamation 
and the Contra Costa County Water District. On October 16, the attorney for 
the district wrote to the State engineer stating that his objections to the assign- 
ment of applications 9366 and 9367 were withdrawn. To the present date, none 
of the four assignments have been executed by the director of finance. 

Applications acquired from Madera irrigation distric.—The Madera irrigation 
district owned the Friant dam site, and portions of the reservoir area on San 
Joaquin River, and certain inchoate rights to water, including several applications 
for the appropriation of water filed by the district with the State. On May 24, 
1939, the United States entered into a contract with the district, under which the 
United: States acquired, among other things, the rights to all of the filings of the 
district to appropriate water. In addition to these rights transferred under the 
contract, the district, on June 15, 1939, made separate assignments to the United 
States of its applications 234, 1465, and 2793. Details concerning these applica- 
tions are given in table 2, ‘‘Madera irrigation district and Miller & Lux, et al., 
applications to State assigned to the United States.” 

Applications acquired from Miller & Lux, Inc.—In 1939 the United States 
entered into a contract with Miller & Lux, Ine., which is known as the Miller & 
Lux purchase and exchange contracts and deeds. Among other rights trans- 
ferred to the United States were the rights represented by one license pursuant to 
application No. 23, and six applications, Nos. 5817 to 5822, inelusive. Details 
concerning the license and applications also are given in table 2. 

Applications filed by the United States.—In addition to the applications for the 
appropriation of water acquired by the United States from others, certain applica- 
tions have been filed directly by the Bureau of Reclamation with the State for 
water required for the initial features of the project and additional authorized 
features, including Folsom Reservoir, Nimbus diversion dam, and Sly Park 
Reservoir. Also, applications have been filed for water required by the authorized 
Solano project, including the Monticello Dam and Reservoir on Putah Creek, the 
operation of which can be coordinated with the operation of the Central Valley 
project. Information concerning these applications is presented in table 3, 
“United States applications to the State for permits for Central Valley project and 
Solano project water.” 

Publication of notice of applications —By letter dated September 13, 1951, the 
State engineer gave notice to the Bureau to publish notice of applications 5625, 
5266, 9364, and 9365 and application 10588 filed by the Bureau in 1943. Such 
publication of notice is required before a permit or license can be issued to the 
United States. Notice was published by the Bureau in several newspapers in 
the counties affected, and proof of publication was filed with the State division 
of water resources. The State has set November 12 as the deadline for the filing 
of protests. 

Applications 13707 and 13708 for irrigation and municipal water for the Sly 
Park unit were completed and advertised in January 1951. Four protests were 
filed against these applications. Negotiations concerning these protests are now 
in progress. 

Application 10750 for 3,200 cubic feet per second diversion from Fresno Slough 
for irrigation purposes was advertised July 19, 1951. 

Application 13540 for 61 cubic feet per second from Battle Creek for fish propa- 
gation at the Coleman Fish Hatchery was advertised in March 1951. Three 
protests are about to be resolved through negotiation. 
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Madera irrigation district and Miller & Luz, et al., applications to State assigned to the United States 
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Inchoate rights of the United States for project water.—From the foregoing, the 
present rights or interests of the United States to store or divert water of the 
Sacramento and San Joaquin River systems are predicated principally on con- 
tracts and deeds of purchase, and on two applications for water from Sacramento 
River and one application from the San Joaquin River filed by the State in 1927, 
and two applications filed in 1938 which were assigned to the United States in 
September 1938, all under the provisions of State law. In addition to these 
5 State applications which have been assigned to the United States, there are 
4 applications for water filed by the State department of finance in 1938 which 
have been requested by the United States; 10 applications acquired by the United 
States from the Madera irrigation district and Miller & Lux and affiliated com- 
panies; and 8 applications filed by the United States in 1943 and subsequent 
years. At least, when licenses are secured pursuant to these applications, the 
United States should enjoy priorities to use the water as of the dates the appli- 
cations were filed. In short, the United States should enjoy interests in the 
water supplies in which no rights or interests otherwise existed at the time the 
application was filed, except those earlier in priority than the dates of the appli- 
cations. The prior existing interests are based on riparian rights, rights obtained 
by prescription, and rights obtained by statutory appropriations. 

As the present rights to store or divert water for Central Valley project uses 
are based upon filings made by the State director of finance and, moreover, upon 
the consent of the State to construct and operate the project, the inchoate water 
rights of the United States are whatever those of the State of California would 
have been had the State pursued its original plan of constructing and operating 
the project. Thus, it is here emphasized that the Bureau of Reclamation is not 
taking any kind of position which would be inconsistent with whatever the State 
of California would be entitled to take if it were going to run the project. 


WATER UTILIZATION UNDER APPLICATIONS 


Water use from Millerton Lake.—The water for the Madera and Friant-Kern 
canals will come from Millerton Lake behind Friant Dam located on the San 
Joaquin River, and is usabie under applications 23, 234, 1465, 2792, 5817 through 
5822, 5638, and 9369. 

In years of normal or subnormal runoff the entire flow of the San Joaquin River 
which is not required to serve riparian lands above Mendota pool will be diverted 
into the Madera and Friant-Kern canals at Friant Dam. In order to divert 
water into these canals it is necessary to supply certain prior rights held by several 
canal companies which were affiliated with Miller & Lux, Ine., with water from 
Sacramento River and channels of the Delta via the Delta-Mendota canal. This 
exchange of water is made possible by a contract between the United States and 
Miller & Lux, Ine. 

Under full development, quantities of water delivered through the Madera and 
Friant-Kern canals will ultimately reach peak flows of 6,500 cubic feet per second 
and the canal diversions will vary from 340,000 to 2,700,000 acre-feet per year, 
depending on the water supply. 

At times it may be necessary or desirable to release water from Millerton Lake 
into the San Joaquin River to meet the Miller & Lux exchange contract obliga- 
tions and contracts for the sale of water downstream along the San Joaquin River. 
A maximum water release of 5,000 cubic feet per second from Millerton Lake 
would be sufficient to meet such anticipated needs. 

Quantities of water for temporary storage and maximum rates of diversion set 
forth in the applications held by the United States for appropriation of San Joaquin 
{iver water will require all the San Joaquin River flows originating above Friant 
Dam, except during major flood years. 

Water use from Sacramento River and Delta.—The irrigation water supply for 
presently authorized project canals diverting from the Sacramento River and the 
Delta-Mendota and Contra Costa canals—diverting from the Delta channels will 
be primarily acquired under applications 5626 and 9364. Application 5626 filed 
on 8,000 cubic feet per second of flow originating above Shasta Dam. Applica- 
tion 9364 filed on 9,000 cubic feet per second of flow originating from all streams 
tributary to the Delta. These flows totaling 17,000 cubic feet per second will 
be used for irrigation and utilized to the extent water will be available to fulfill 
the following requirements: Delta-Mendota canal, 4,600 cubic feet per second; 
Contra Costa canal, 350 cubie feet per second; Corning (formerly Tehama) canal, 
500 cubic feet per second; Tehama-Colusa canal, 2,000 cubic feet per second; 
Chico canal, 310 cubic feet per second; existing diversion along Sacramento 
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the River, which may not be known until water rights are determined, 3,190 cubic 
the feet per second; and salinity control in the Delta, 6,000 cubic feet per second if 
)n- necessary. 

ito The flow of Sacramento River at Sacramento since 1925 has varied from a 
27, maximum annual average of 33,350 cubic feet per second to a minimum annual 
in average of 7,749 cubic feet per second. The variation in flows from month to 
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od cubic feet per second. Therefore, in dry years the natural stream flow usually 
a- available will not be sufficient for the total diversion requirements of 17,000 
as cubic feet per second specified in these applications. However, in wet years 
ill conditions are likely to be such that the entire 17,000 cubic feet per second can 
il be utilized for these facilities during some months of the irrigation season. These 
d; variations are illustrated on plate 2. Similar flow data regarding Sacramento 
, River at RedBluff, near the head of the Sacramento Valley, are shown on plate 3. 
1; The flow of 4,350 cubic feet per second for irrigation use under the un: assigned 


ov) State applications 9366 and 9368 is to be used for irrigation purposes in the Delta- 
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Mendota and Contra Costa eanals. When these are assigned to the United 
States they will be utilized for such purposes to the extent necessary to supplement 
the water supply under applications 5626 and 9364 and unused portions, if any, 
eventually will be canceled. 

The flow of 350 eubie feet per second for municipal and industrial purposes in 
the unassigned State application 9367 will be utilized for diversions into the Contra 
Costa canal. The canal will carry 350 cubic feet per second of irrigation, 
municipal, and industrial water combined. 

The unassigned application 9363 is for a fiow of 1,000 cubic feet per second for 
municipal and industrial water. Water applied for under this application will 
be used in Sacramento Valley and service areas of the Delta-Mendota canal. 

Applications 13370 and 13371, each for 8,000 cubic feet per second, were filed 
for irrigation and municipal purposes, respectively, primarily along the proposed 
Folsom North and Folsom South canals to serve the areas lying north and south 
of the American River. Investigetions on these canals are now nearing comple- 
tion. Until these canals are built the water supply from Folsom Reservoir will be 
utilized to serve presently authorized Central Valley project features, and these 
applications will supplement the previously discussed applications to the extent 
necessary to serve the Central Valley project. 


INCREASE IN USE OF IRRIGATION WATER 


Recent growth in-irrigation water diversions.—In 1988, when construction work 
on Shasta Dam began, there was no indication that the use of water in the 
Sacramento Valley would increase rapidly in the subsequent 10 years. The 
July diversions of water from the Sacramento River between Shasta Dam and 
Sacramento had fluctuated between 3,000 to 4,400 cubie feet per second during 
the period 1924 to 1938. In 1988 an allowance of 300,000 acre-feet of diversions 
for future increased use in the Sacramento Valley appeared sufficient for a long 
time to come, in view of the lack of interest in irrigation development at that time. 
However, growth of irrigation in the Sacramento Valley during the last 10 vears 
has exceeded all expectations. The July irrigation diversions from the main stem 
of Sacramento River has increased to over 6,700 cubic feet per second. This 
rapid growth of irrigation diversions is illustrated on plate 4. 

The total diversion from the Sacramento River between Redding and Sacra- 
mento has increased from about 900,000 acre-feet in 1925 to about 2,000,000 
acre-feet in 1951. Similarly, the diversion from all Sacramento Valley streams 
has increased from about 1,300,000 acre-feet in 1925 to about 3,100,000 acre-feet 
in 1951 

At the time construction began on Shasta Reservoir there were many outstand- 
ing permits issued by the State for appropriation of unappropriated water. Most 
of these were issued prior to July 30, 1927, the date of the first application filed by 
the State director of finance for Central Valley project use In 1938 there was no 
strong indication that water use under these permits, which had been outstanding 
for over 11 years, would be developed greatly in the near future. However, during 
the last 10 years due to war conditions and prevailing high prices and improve- 
ments in farm techniques, irrigation has developed rapidly and much of this water 
which is now diverted is being done under permits which are senior to applications 
assicned to the United States. 

The increases in water utilized under permits is largely unpredictable in view of 
the fact that many licenses issued by the State are for much smaller quantities of 
water than were allowed under the permit. This is true where the irrigator did 
not carry out the proposed plans of development to the extent stated in his appli- 
eation for permit Inereases in development under senior permits makes it impos- 
sible for the United States to estimate accurately the water supply which will be 
available for operation of the Central Valley project. Under present uses, the 
natural flow of Sacramento River and its major tributaries is no longer sufficient 
to meet all the needs of irrigation along such streams. 

Delta consumptive use of Shasta Lake water —Had it not been for the operation 
of Shasta Lake since 1944 there would have been considerable periods of time in 
which the inflow of water to the delta would have been inadequate to maintain 
the fresh-water supply required to sustain irrigation in that area. If Shasta 
Lake had not been operating this past summer, the flow of water in the Sacramento 
tiver would have been practically zero during the months of July and August for 
about 40 miles of river reach between Colusa and Knights Landing. Further- 
more, for July and August, there would have been little or no fresh water for 
irrigation in the Delta area. The quality of Sacramento’s domestic water supply 
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would have been affected. This condition is illustrated on plate 5, which shows 
how the flow of the Sacramento River was depleted by nonproject irrigation 
diversions between Shasta Dam and the intakes of the Delta-Mendota and 
Contra Costa canals of the Central Valley project. 

As indicated on plate 5, it was necessary for the Bureau of Reclamation to 
release about 8,000 cubic feet per second of water from storage in Shasta Lake 
in order to obtain sufficient water of suitable quality to divert into the Contra 
Costa and the Delta-Mendota canals which divert from channels of the Delta. 
Most of the flow of 8,000 cubic feet per second was utilized to take care of the 
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consumptive use in the delta area and to provide sufficient outflow to Suisun Bay 
to maintain a suitable quality of water for irrigation in the delta channels and 
at the intake of the project canals. If it were not for the release of such large 
quantities of water, the water in delta channels would have become salty, and 
nonusable for irrigation. 

Large quantities of stored water from Shasta Lake were utilized this summer to 
provide an irrigation supply to lands along the Sacramento River and Delta 


channels, which would not have been available without Shasta Lake. The 
Sacramento River irrigators who are using Central Valley project water are not 
known at this time. Therefore, the United States is not in a position to collect 


money for the use of such water and may not be in such a position to do so until 
there is a compiete settlement of the water rights in the Sacramento Valley and 
Delta areas. 
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ADEQUACY OF WATER SUPPLY FOR CENTRAL VALLEY PROJECT 


Available water supply.—With the constructed features of the Central Valley 
project in operation a total firm water supply of about 7,800,000 acre-feet annually 
will be available for surface diversion in the Sacramento Valley and from the 

Sacramento-San Joaquin Delta. This quantity includes about 3,300,000 acre-feet 
which must be allowed to flow past Antioch into Suisun Bay to prevent saline 
intrusion into the delta area. The remainder of 4,500,000 acre-feet will be avail- 
able for irrigation, municipal, and industrial purposes. Of the 7,800,000 acre-feet 
about 2,500,000 acre-feet (32 percent) is made available by the project. Also, 
with these project features, it will be possible to maintain for navigation a mini- 
mum flow of 5,000 cubic feet per second in the Sacramento River below Chico 
Landing except during certain months of extremely dry years. Hydroelectric 
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power will be produced, ftood damage alleviated and conditions improved for 
Sacramento River fishery. 

Upon completion of the Folsom Reservoir in 1955, the available firm water 
supply will be increased from 7,800,000 acre-feet to about 8,700,000 acre-feet 
annually. All of the increased supply will be available for irrigation, municipal, 
and industrial purposes. 

Expected growth in water use.—Owing to the rapid growth in water use for 
irrigation due mainly to development of land and irrigation systems, and improve- 
ments in farm techniques and machinery, it is anticipated that next year (1952) 
a total water supply of about 8,800,000 acre-feet will be needed for diversion in 
the Sacramento Valley and from the Delta. Comparison of this quantity with 
the total firm supply of 7,800,000 acre-feet indicates that there may be a shortage 
of about 1,000,000 acre- -feet.. The present requirement of 8,800,000 acre-feet is 
expected to increase to about 9,000,000 acre-feet by 1955 and over 10,500,000 
acre-feet by 1990. Thus, with existing facilities and including Folsom Reservoir 
and the proposed Federal canals of the American River development in operation, 
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there would be a shortage of a firm water supply to the extent of at least 1,800,000 
acre-feet by 1990. 

The completion of Folsom Dam in 1955 will alleviate the shortage of water to 
some extent, however, even at that time the requirement for water will be about 
9,000,000 acre-feet as compared to a total firm yield of only 8,700,000 acre-feet. 
A comparison of the requirements and total supply is presented in the following 
tabulation: 

{Thousands of acre-feet] 




















| | Estimated annual water requirements and firm supply from 
streams of Sacramento Valley and Delta area during recur- 
| rence of the 7-year (1928-34) dry cycle. 
i a ge a ee ae 
| 
Year Central Valley project storage Requirements 
reservoirs | " SSenEEE TERRREEROEE EneeEEE — 
Delta- | Sacra- | ae Salinity | 
Mendota! mento |A Rive: 8) control | Fi 
and Con-| Valley | : a j}and 1949; Total : ae 
tra Costa! project | ane | diver- | , arr 
canals | canals | canes 1° sions | 
ecesitaiiiniin aah? cea aaeae 5. 
1952__| Shasta 1,050 | 0 | 0 7,760 | 8,810 | 7, 800 
1954 | do 1, 090 0 | 0 7, 760 | 8, 850 | 7, 800 
1955. | Shasta and Folsom | 1,270 | 0 | 0} 7,760} 9.030} 8.700 
1965 _.do ; | 1,470 | 50 | 200} 7,7€0 9, 480 | 8, 700 
1980 do | 1,470 450 | 450 7, 760 | 10, 130 | 8, 700 
1990 do | ), 470 | 660 600 | 7, 760 10, 490 8. 700 
' ! 





Potential water supply developments.—To keep abreast of the need for additional 
water, it will be necessary to construct additional storage facilities. With this in 
mind, the Bureau of Reclamation is now actively investigating possible water 
developments on the Trinity, Feather, Yuba and Bear Rivers and other streams. 
Likewise, the Army Corps of Engineers and the State of California are investi- 
gating additional water supply developments. One of the most promising sources 
of water supply is the Trinity River. Development of the Trinity River water 
supply could augment the irrigation supply in the Central Valley by more than 
1,000,000 acre-feet and at the same time generate a large block of power for north- 
ern California. The development of such asupply is urgently needed to avoida 
serious water shortage. 





Exuipit No. 5 


SUPPLEMENTAL INFORMATION FROM BUREAU OF RECLAMATION AND STATE OF 
CALIFORNIA 
Fesruary 5, 1952. 
MEMORANDUM 


To: Hon. Clair Engle, chairman, Special Subcommittee on Irrigation and 
Reclamation. 

From: James K. Carr, consultant on irrigation and reclamation. 

Subject: Information in response to questions by Representatives D’ Ewart and 
Poulson. Sacramento hearings—Octo ber 29, 30, 31, 1951. 

You will recall that Representatives D’Ewart and Poulson requested additional 
information from the State engineer of California and the Bureau of Reclamation 
at the hearings in Sacramento. Identical questions were submitted to each 
agency. The Bureau replied on December 4, 1951. The State engineer replied 
on January 30, 1952. 

The questions asked and the respective answers of each agency are as follows: 

Question No. 1 (D’Ewart).—What is the total beneficial consumptive use of 
water out of the Sacramento River and all its tributaries, including the Feather, 
the American, and so forth at the present time, or for the last 20-year average—the 
total beneficial consumptive use? Beneficial consumptive use leaves out evapora- 
tion and other losses and is that amount of water available for consumptive 
beneficial use—what is that average over the last 20 years? 

State’s reply —The State division of water resources has recently made an 
estimate of the current consumptive use of applied water, both from surface and 
underground sources, on the Sacramento Valley floor and in the Sacramento-San 
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Joaquin Delta. This consumptive use includes the seasonal quantity of water 
evaporated and transpired from the presently cropped area and includes applied 
water from all sources, but excludes water used by the crops from rainfall. Con- 
sumptive use on 763,600 acres presently cropped on the Sacramento Valley floor 
above the Sacramento-San Joaquin Delta is estimated at about 2,000,000 acre-feet 
annually, or about 2.7 acre-feet per acre. The consumptive use on 371,500 acres 
of presently cropped land in the Sacramento-San Joaquin Delta is estimated at 
752,000 acre-feet annually, or about 2.0 acre-feet per acre. No figure is available 
on a 20-year average basis nor for beneficial consumptive use that does not include 
evaporation. 

The average annual historical runoff of the Sacramento River past Sacramento 
for the period 1939 through 1950 was 15,176,600 acre-feet. 

Bureau’s reply.—The Bureau of Reclamation has not made estimates of con- 
sumptive use exclusive of evaporation and other losses for the Sacramento River 
and tributaries because rainfall, ground water, drainage, and return flow, as well 
as river water, are used extensively to supply the consumptive use of irfigated 
crops in the Sacramento Valley, and because crop statistics for irrigated acreage 
are not complete for the whole Sacramento Valley. The Bureau has made 
estimates, however, of the total consumption of, or next depletion of, stream flow 
in the Sacramento Valley by computing the difference between the stream inflow 
to and outflow from the valley, during the irrigation season from April 1 to 
November 1. 

The average net depletion of stream flow for the 20-vear period, 1931 through 
1950, above the city of Sacramento, is about 1,500,000 acre-feet. Since there 
has been a considerable increase in water requirements during the last 20 years, 
it is of interest to note that the net depletion above Sacramento has increased 
from an average of about 1,300,000 acre-feet during the dry cycle of 1928 through 
1934, to about 1,800,000 acre-feet during the 1949 irrigation season. 

In addition to the net depletion above Sacramento, the Sacramento River 
contributes most of the water for the consumptive use of the delta area, including 
the delta uplands, estimated at 1,400,000 acre-feet annually, and 3,260,000 acre- 
feet for salinity repulsion, of which 1,910,000 acre-feet for salinity repulsion would 
be required during the irrigation season from April 1 through October 31, and 
1,350,000 acre-feet for the period November 1 through March 31. 

From the foregoing, the total annual net depletion for the year 1949 is estimated 
at 6,460,000 acre-feet. 

(uestion No. 2 (D’ Ewart).— What is the domestic and industrial use on this same 
river basin in acre-feet? 

State’s reply.—There are only two river diversions for domestic and industrial 
use in the Sacramento River Basin so far as is known. The amounts of water 
diverted by these diversions in 1950 were 38,713 acre-feet by the city of Sacra- 
mento and 3,732 acre-feet by the city of Redding. The other cities and towns 
on the valley floor utilize ground water and some of those in the foothill and 
mountain areas obtain their water supplies from ditches. No data are presently 
available on any of these uses. 

Bureau’s reply —The domestic and industrial water use of the Sacramento 
tiver and tributaries for the year 1949 is estimated at 57,400 acre-feet, of which 
about 300 acre-feet was for the Summit City and Shasta Dam area publie-utilits 
districts, 3,900 acre-feet for the city of Redding, 38,000 acre-feet for the city of 
Sacramento, and 15,200 acre-feet for the Contra Costa County water district. 

Question No. 3 (D’Ewart).—What is the irrigation consumptive beneficial use? 

State’s reply.—The answer to this question is the same as that to question No. 1. 

Bureau’s reply.—None. 

Question No. 4 (D’Ewart).—How much water in acre-feet do you have to have 
per annum available to the Delta-Mendota canal? 

State’s reply.—The average annual amount of water required to be diverted 
through the Delta-Mendota canal to replace San Joaquin River flows at Mendota, 
based on the application of the exchange agreement to the period 1921 through 
1947, is 852,000 acre-feet. Losses in transmission would be additional but are 
not presently known. Furnishing this supply will require a maximum monthly 
diversion from the delta of about 2,300 second-feet in the month of July. 

Rureau’s reply.—The quantity of Central Valley project water that should be 
available to meet the 1952 water requirements is estimated at 1,001,000 acre-feet, 
and, for 1955 it is estimated to be 1,210,000 acre-feet. 
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Question No. 5 (D’ Ewart).—How much in acre-feet do you have to commit for 
salinity control and navigation? I understand one supplements the other, so I 
put them into one question. 

State’s reply.—Studies were made in this office to determine the release re- 
quired from Shasta and Folsom Reservoirs-operated coordinately to fulfill the 
multiple-use demands of the Central Valley project, for the period 1921 through 
1947. Two studies were made, one in which all the requirements of the project 
were supplied, including navigation, and the other in which all requirements 
except navigation were supplied. The study in which all the requirements were 
supplied, including navigation, showed that there would have been 98 months 
out of 324 months of the operation study period, or about 30 percent of the time, 
when no releases from Shasta Reservoir would have been required for Central 
Valley project uses. 

Results of these studies are summarized as follows 


Navigation Navigation 
included not included 
1. 27-year (1921-47) average annual release required to maintain naviga- icre-feet icre-feet 
tion depths 1, 523, 000 0 
2. 27-year (1921-47) average annual release required for all uses in and 
diversions from the delta except salinity control 0 177. 000 
27-year (1921-47) average annual release required to control salinity 304, 000 901, 000 
tal 1, 827, 000 1, 078, 000 


From the foregoing tabulation it may be seen that the average annual amount 
of water required from Shasta Reservoir for navigation purposes only is about 
749,000 acre-feet; also that the average annual amount of water required from 
Shasta and Folsom Reservoirs would be about 901,000 acre-feet for salinity 
control alone if no releases were made for navigation. 

Bureau’s reply.—The total water demand for navigation is 3,621,000 acre-feet 
annually, of which 2,265,000 acre-feet (63 percent) serves no other purpose except 
for some power generation, 1,278,000 acre-feet (35 percent) serves a dual pur- 
pose—851,000 acre-feet for salinity repulsion, 218,000 acre-feet for exchange 
contract, 172,000 acre-feet for delta consumptive use, and 37,000 acre-feet for 
Contra Costa Canal, and 78,000 acre-feet (2 percent) is the average deficiency. 
Of the total water needed for navigation use, 364,000 acre-feet (10 percent) 
would be available from the supply for nonproject purposes. 

The total water demand for salinity repulsion is 3,263,000 acre-feet annually, 
of which 2,407,000 acre-feet (74 percent) serves no other purpose except for a 
small quantity (132,000 acre-feet) used for power generation. About 851,000 
acre-feet (26 percent) also is used for navigation, of which 798,000 acre-feet also 
is used for power generation. The average deficiency in supply for salinity 
control is 5,000 acre-feet (less than 1 percent). Of the total water needed for 
salinity repulsion, only 655,000 acre-feet (20 percent) are supplied from project 
storage. 

The supporting data concerning the water supply needed for navigation and 
salinity repulsion are given in table 1, ‘‘Average annual use of water in acre- 
feet for the Sacramento Valley and Delta area, based upon stream flow for the 
period 1922 through 1941.’’ Data regarding other water uses and project fune- 
tions are given in the table. It is worthy to note that of the total water supply 
available for the Sacramento Valley and Delta area, estimated at 20,866,000 
acre-feet annually, about 5,620,000 acre-feet (27 percent) are considered as project 
water, 5,477,000 acre-feet (26 percent) are used as nonproject water, and 9,789,000 
acre-feet (47 percent) are unused and wasted to the ocean. 
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Question No. 6 (D’ Ewart) —Would you give me the amount of consumptive 
beneficial use in the Feather River; the amount of water available for beneficial 
consumptive use in the Feather River? 

State’s reply.— Recent surveys of the Feather River service area indicate the 
present consumptive use of the area is about 440,000 acre-feet per year, and the 
estimated ultimate consumptive-use requirement is about 630,000 acre-feet per 
year. 

The amount of irrigation water available from the Feather River would depend 
on the amount of storage provided. Our studies show that with 3,500,000 acre- 
feet of storage capacity in Oroville Reservoir, a firm yield of about 2,465,000 
acre-feet at the reservoir could be obtained annually with operation primarily 
for irrigation. 

Bureau’s reply During the 1950 irrigation season, 662,000 acre-feet of diver- 
sions were made from the Feather River below Oroville. It is estimated that 
about 362,000 acre-feet (55 percent) of these diversions were consumed and 
300,000 acre-feet returned to the main stream and drainage channels. The 
average annual runoff of the Feather River at Oroville is about 4,250,000 acre- 
feet for the period 1902-46, 


(Juestion No. ? (D’ Ewart).—What is the same beneficial consumptive use in the 
American River? 
State’s reply.—The present consumptive use of irrigated lands in the American 


River service area has been estimated to be about 70,000 acre-feet. Some of this 
is from water obtained from underground sources, not from direct stream flow. 
Che ultimate consumptive use of American River water in the American River 
service area has been estimated to be about 420,000 acre-feet a vear. 

The amount of irrigation water available from the American River would be 
dependent on the amount of storage constructed. With a capacity of 1,000,000 
acre-feet at Folsom Reservoir the firm vield of the stream is estimated to be about 
1,175,000 acre-feet per year at the reservoir, with operation primarily for irriga- 
tion 

Bureau’s reply.—Diversions from the American River below Folsom have not 
exceeded 6,000 acre-feet annually. No estimates of the consumption have been 


made. The average runoff of the American River at Fair Oaks below Folsom is 
2,684,000 acre-feet for the period 1904—45. 
Question No. 8 (D’Ewart).—How much Feather River water is used by the 


Central Valley project? 

State’s reply.—It is shown by a study made by this office that the amount of 
water contributed to the Central Valley project by the Feather River, excluding 
the Yuba and Bear Rivers, would have averaged 185,000 acre-feet per year, under 
present conditions of irrigation use, in the 27-year period 1921-47. 

Bureau’s reply.—The quantity of water from the Feather River needed for the 
initial features of the Central Valley project is approximately 300,000 acre-feet, 
of which about 200,000 acre-feet would come from the main stem above Oroville 
and about 100,000 acre-feet from the Yuba and Bear Rivers, which are tributaries 
to Feather River below Oroville. The actual quantity of Feather River water 
needed by the initial units of the project cannot be determined precisely until! all 
project-operating criteria are firmly established, and increases in water uses after 
1938 under riparian and other rights senior to those of the United States are 
determined. 

Question No. 1 (Poulson).—Is the Bureau making the depletion of 1 month 
(July 1951) the basis for the operation of the project? 

Bureau’s reply.—No; it is not. The depletions during entire irrigation seasons 
have been studied very thoroughly as to their effect on the operation of the project, 
especially when applied to a series of years similar to the 1928-35 dry cycle. 

Question No. 2 (Poulson).—Referring to plate 5 diagram, how much water was 
flowing out of the delta to hold back the salinity during July 1951? 

State’s reply.—From figures in the United States Bureau of Reclamation report 
of operations the following tabulation was made for July 1951: 

Second-feet 


Sacramento River at Sacramento ‘ 9, 266 
San Joaquin River at Vernalis 891 
Cosumnes River at McConnell Station_ k ; 4 46 
Dry Creek near Galt 0 
Mokelumne River at Woodbridge ; ‘ ' 27 
Calaveras River near Stockton : : ; 3 


Total measured inflow _ _ _- 10, 233 
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Following is a tabulation of estimates of depletions from the above supply: 


Second-fee 


Delta uplands diversions : 434 
Contra Costa Canal diversion. ae } 68 
Tracy pumping plant diversion__ 733 
Delta consumptive use 3, 160 

Total depletions 4, 395 


This indicates that the flow into San Francisco Bay to control salinity was 
about 5,838 second-feet. 

Bureau’s reply.— About 5,300 cubie feet per second were flowing out of the 
delta during July 1951. Your attention is invited to the fact that the Delta 
Cross Channel was not in operation at that time. 

Question No. 3 (Poulson).—During July 1951, where was the line of 100 pari 
salinity? Was it above or below Antioch? 

State’s reply.—At the beginning of July the line of 100 parts of chlorine per 
100,000 parts of water was below O. and A. Ferry, which is 8.4 miles down-stream 
from Antioch. About the middle of the month it had moved to Pittsburg, 
which is 6.9 miles downstream from Antioch. The line did not reach Antioch 
in either July or August. 

Bureau’s reply. — On July 1, 1951, the line representing a concentration of 100 
parts of chlorine to 100,000 parts of water was about 8 miles below Antioch. 
During the month, it advanced to Antioch and Collinsville, and remained at 
that location throughout August. 

Question No. 4 (Poulson) —Was the 610 cubic feet per second diversion the total 
that could be diverted? 

State’s reply.—Diversions through the Tracy pumping plant to the Delta- 
Mendota Canal in 1951 were as follows: 

iverage diversions 


\fonth rate in second-feet 
July 9-31 765 
August 1, 125 


Since the line of 100 parts of chlorine per 100,000 parts of water remained 
below Antioch, the point of desired control, it is demonstrated that more than 
610 second-feet could have been diverted. 

Bureau’s reply.—In the opinion of the superintendent of Central Valley project 
operations, under the conditions prevailing during July 1951, about 610 cubie 
feet per second were all that could be diverted without increasing the releases 
from Shasta Reservoir in order to maintain a suitable quality of water at the 
points of diversions. 


SUPPORTING DATA FOR THE ILLUSTRATION GIVEN ON PLATE 5 IN STATEMENT OF 
LELAND O. GRAHAM 


The verification of plate 5 can be made by several methods, all of which will 
show conditions similar to those presented by the diagram. ‘The simplest method 
and the one used, is to subtract the net change in stream flow resulting from the 
combined operations of Shasta and Keswick Reservoirs during July 1951, from 
the recorded flows at various points along the Sacramento River. The supporting 
data follow: 


Station July flow Flow from Shasta- . Flow without 
: ; ae Keswick storage Shasta Reservoir 
Cubic feet Cuhic feet Cubic feet 
1 000 per ! 000 per ! 000 per 
acre-feet second acre-feet second acre-feet second 
Inflow to Shasta Reservoir 206, 8 3, 360 206. 8 s. 360 
Outflow from Keswick Reservoir 71L.8 11, 580 —499. 1 8, 120 212.7 3, 460 
Red Bluff 714.9 11, 630 —499. 1 8, 120 215.8 3, 510 
Ord Ferry (near Hamilton City 569. 4 9, 260 —499. 1 8, 120 70.3 1,140 
Butte City 555. 9 9. 040 —499, } 8. 120 56. 8 920 
Colusa 519.1 8, 440 499, 1 8. 120 20.0 320 
Wilkins slough 430.1 7,000 —499. 1 8. 120 —69. 0 1, 120 
Knights Landing 456. 9 7, 430 —499. 1 8, 120 —42.2 690 
Verona (below Feather River) 480.0 7, 810 —499. 1 8, 120 —19.1 310 
Sacramento (below American River 569. 8 9, 270 —499. 1 8, 120 70.7 | 1,150 
Inflow to delta : 629. 3 10, 240 —499. 1 8, 120 130. 2 | 2, 120 
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A different determination results from an inventory by reaches of the monthly 
flows, diversions, and unmeasured accretions when recognizing river flows could 
not be less than zero. However, this method does not reduce flows below Knights 
Landing for the reduction in return flows that would result if upstream diversions 
were curtailed. The supporting data of this analysis method are tabulated in 


table 2, “Inventory of Sacramento River flows, diversions, and accretions during 
July 1951.” 


TABLE 2.—IJnventory of Sacramento River flows, diversions, and accretions during 
July 1951 


Stream flow, diversions, and accretions 


Location or item 


Recorded with Computed without 
Shasta Reservoir Shasta Reservoir 
| regulation | regulation 


1,000 Cuhic feet 1,000 | Cubic feet 
acre-feet |per second, acre-feet \per second 











Inflow to Shasta Lake aarel eet — 206. 8 3, 360 206.8 | 3, 360 
Evaporation a a 17.9 | 
Change in storage ; — 520.3 ‘i a : 
Unmeasured accretions a Staiisn ite be tee Bs ates 5.9 | 3, : 

Inflow to Keswick  dcamaaramlla ws Stee. inten 715.1 11, 630 | 212.7 3, 460 
Evaporation RMP Eh ducaonieaalie ; , 
Change in storage 1 

Flow below Keswick 1.8 11, 580 212.7 | 3, 460 
Diversions 29.9 |. is Rie 
Accretions 33.0 js 

Flow at Red Bluff 11, 630 215.8 3, 510 
Diversions | 165.0 | ei 
MD a 6 Ginnie ng a¥erw abate dbp nina hhii ated cane SO bicavine si 

Flow at Butte City 9, 040 | 56.8 920 
Diversions ; 28. 5 | 
Accretions ie ee 

Flow at Colusa 8, 440 20.0 | 330 
Butte slough to Sacramento River OL nati 
Diversions 19.6 | Z 
Other accretions : : a si deining SLaiattenine ‘ on =—@ 6)... .nscau 

Flow at Wilkins slough 430.1 7, 000 o.4 0 
Colusa Basin drain | 21.6 21.6 | 
Diversions 48.2 48.2 
Other accretions 53.4 é 53.4 

Flow at Knights Landing 456.9 7, 430 26.8 | 440 
Sacramento slough 41.6 41.6 | 
Feather River at Nicolaus 37.7 37.7 | 
Diversions 18. 6 18.6 | 
Other accretions —37.6 —37.6 | 

Flow at Verona 480.0 7,810 49.9 | 810 
American River at Sacramento 37.7 37.7 
Diversions 36.9 36.9 | 
Other accretions 89.0 89.0 | 

Flow at Sacramento 569. 8 9, 270 139. 7 2, 270 
Cosumnes River 2.8 46 2.8 46 
Mokelumne River 1.7 28 1.7 28 
Calaveras River 2 3 .2 3 
San Joaquin River 54.8 OO 44.8 | 890 
Contra Costa Canal 4.2 —6R 4.2} —68 
Delta-Mendota Canal 33.4 33.4 — 543 
Delta uplands 40. 5 40.5 —659 
Consumptive use (estimated) 225. 6 — 225. 6 —3, 670 

Outflow to ocean (estimated 325. 6 5, 300 —104.5 —1, 700 


SUPPORTING DATA FOR WATER SUPPLY TABULATION IN STATEMENT BY LELAND O. 
GRAHAM 


The water requirements, in thousands of acre-feet given in the tabulation for 
the Delta-Mendota and Contra Costa canals, were estimated as follows: 


| 
Delta-Men- | Contra Costa 


Year dota canal | canal 
1952 3 | 1,001 | 45 
1953 ; 1, 050 | 50 
1954 | 1, 034 55 
1955 . 1, 206 60 


| 


werk 
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ily The above values were based on runoff of the San Joaquin River being similar, 
“ respectively, to that which oecurred during the years 1929 through 1932. For 
ats 1965, 1980, and 1990, it was estimated that during dry cycles, and with no addi- 
ie tional storage reservoirs other than Shasta and Folsom, the requirement of the 

n 


Delta—Mendota and Contra Costa canals would be about 1,410,000 acre-feet and 
ng 60,000 acre-feet, respectively. 

The figure of 7,760,000 acre-feet for salinity control and 1949 non-Federal di- 
versions, as given in the tabulation, consists of the following: 

(a) Salinity repulsion water requirements for maintaining a suitable quality 
of water at the Tracy pumping plant are currently estimated for planning purposes 
to be 4,500 cubic feet per second, which is equivalent to 3,263,000 acre-feet per 
ns year. 

(b) Delta consumptive use requirements are estimated to average 1,224,000 
ut acre-feet per year during a recurrence of the period from April 1928 to March 1935 
ir runoff. 

(c) Gross irrigation diversions through existing works in the valley floor from 
all streams contributing to the Sacramento—San Joaquin are estimated to be 3,278,- 


ng 





ax 000 acre-feet, based on data contained in the 1949 annual Report of Sacramento— 
300 San Joaquin Supervision, published by the State of California Division of Water 
Resources. Components of the estimated quantities in acre-feet are as follows: 
Sacramento River: 
460 Redding to Knights Landing a __. 1, 700, 000 
Knights Landing to Sacramento 524, 000 
460 Feather River 530, 000 
- Yuba River 78, 000 
510 Cache Slough - - 43, 000 
5 Delta Uplands ee ; 236, 000 
ax San Joaquin River: Fremont Ford to Vernalis Pee a 167, 000 
Total acre-feet ; ; 3, 278, 000 
330 
. Exuinit No. 6 
0 
WasuHinaton, D.C., December 3, 1951. 
Ricnarp L. Boxes, 
140 Regional Director, Bureau of Reclamation, Sacramento, Calif. 
(Attention Graham.): 
Please send us best possible estimate of seasonal diversions for 1951 Sacramento 
7 to Redding. See page 170, volume 1, transcript of Sacramento hearings. 
. 
Congressman CiLatR ENGLE. 
em SACRAMENTO, Cauir., December 4, 1951. 
OR Hon. Crairr ENGLE, 
3 House of Representatives, Washington, D. C.: 
390 ; : . ; Te 
68 Re telegram December 3, best estimate of seasonal diversions for 1951 Sacra- 
43 mento to Redding is 2,001,769 acre-feet. This figure computed by us, based on 
= State reports subject to revision for period March to October, inclusive. 
00 Ricuarp L. Boxe, 
Regional Director, Bureau of Reclamation. 
O. 
Exurpit No. 7 
or Excerpts From THE TESTIMONY OF LELAND K. Hiuu, Unrrep States BUREAU OF 
RECLAMATION, RELATING TO PossIBLE SHORTACES OF PRosject WATER Sup- 
PLIES 
ta Mr. Hiuit. My name is Leland K. Hill. I am regional water rights engineer, 
United States Department of Interior, Bureau of Reclamation. 
Plate 5, which is here illustrated, shows the flow of water as recorded for the 
45 month of July this vear along the Sacramento River from Shasta Dam down to the 
50 Delta. The flow that is indicated by the red line, or the upper line, shows that 
oo . . Ss 
60 from Keswick Dam, better than 11,000 second-feet of water were released and 


continued flowing on down past various places picking up certain flow, such as the 
accretions at Red Bluff, and certain diversions or depletions as at Hamilton City 
From Hamilton City the flow keeps decreasing on down to Wilkins Slough; and, 
beginning at Knights Landing, there is return flow that comes back into the river. 
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The flow starts to pick up with a slight increase from the Feather River; and 
likewise at the American River there is an increase in flow; and then the San 
Joaquin River system adds also some quantity of water to the river flow. 

Then, note the line drops down in the Delta from a total flow into the Delta of 
10,200 cubic feet per second to a flow of 610 cubic feet per second that went into 
the project canals. 

The lower line in green illustrates the flow without Shasta regulation, or, in other 
words, the natural flow that would have been in the river under conditions existing 
in July of this vear if Shasta dam were not built. There would have been better 
than 3,000 second-feet at the Keswick Dam site flowing on down to Wilkins 
Slough, at which point the flow would have been zero, between Wilkins Slough and 
Knights Landing, a distance of some 40 miles the flow in the river would have 
been zero. 

Chairman ENGLE. Will you explain how you get this green line. As a matter 
of fact, the combined natural flow and the releases from Shasta Dam were com- 
ing down the river. So, how do you arrive at what would have been the natural 
flow in the absence of the water released at the dam? 

Mr. Hitt. We know what the inflow to the dams would be, and from the 
diversions made along the river we know what quantities of water are taken out 
of the river, and, as certain streams are measured, we can determine the secre- 
tions or the inflows to the river. There are some streams on which there are no 
measuring devices, but estimates have been made for such accretions from these 
tributary streams along the river. 

Now, the red line represents both the natural flow and the water released from 
storage behind Shasta Dam. 

Chairman EnGie. When you were releasing in July approximately between 
8,000 and 9,000 second-feet, why is it that you could only get—you have figures 
of 610 second-feet going into the project canals, which I assume are the canals 
that take off at Tracy? 

Mr. Hruu. The canal at Tracy and the Contra Costa canal. 

Chairman EnGLeE. What became of the rest of it? 

Mr. Hixiu. Well, in order to have 610 cubic feet per second at the pumps, it required 
a release out of storage of over 8,000 second-feet of water. If you will note under 
the natural-flow line, the line in green, the largest quantity of water that would 
have been in the Delta, that is, natural flow, is only a little more than 2,000 
second-feet. Now, the quantity of water required for salinity repulsion has been 
estimated both by the United States Bureau of Reclamation and the State as 
about 4,500 cubic feet per second. The Bureau has estimated that the Delta con- 
sumptive use is also in the neighborhood of about 4,500 second-feet of water. 

Now, this estimate of consumptive use is higher than the estimate quoted to us 
today by Mr. Edmonston. This chart here actually represents what happened 
in the delta. If 4,570 second-feet were required for salinity repulsion, and which 
was required also for 600 cubie feet per second to flow across the delta to the 
pumps, then somewhere along the line, between the quantity of 600 and the 
inflow to the delta of 10,200, there are about 5,100 second-feet which were used 
for consumptive use, or lost somewhere. Thus, the chart shows the actual water 
losses in the delta. 

If Shasta had not been operating, there would have been only a supply of 
about 2,000 second-feet of natural flow for delta consumptive use and for salinity 
repulsion. Therefore, out of storage, there was a large quantity of the water used 
to satisfy these delta uses. 

Another way of looking at it is this: If such large releases had not been made 
from Shasta Reservoir, not only would there have been zero flow along Sacramento 
River between Wilkins slough and Knights Landing, but also in the delta there 
would not have been sufficient water to take care of the irrigation and salinity 
repulsion needs and salt water would have come up from the bay into the delta, 
and such water would not have been usable for irrigation. 

Likewise, for the month of August of this vear, it required a release of over 
8,000 second-feet out of storage from Shasta to supply some 1,200 cubic feet per 
second at the pumps. 

Our studies indicate that the quantity of water used out of storage between 
Wilkins slough and Knights Landing was in the neighborhood of 90,000 acre-feet 
for July. Below Knights Landing return flow came into the river and our esti- 
mate of shortage at Verona, or slightly above the Feather River, was about 25,000 
acre-feet. I think Mr. Edmonston quoted some 3,800. I didn’t get quite his 
figure when he mentioned it today. 

This chart shows the water use along Sacramento River for the month of July 
with Shasta Reservoir in operation. 

Chairman EnGie. Now, do you conclude that that condition is going to recur 
or that it will get better? Is there anything unusual about July 1951 either 
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one way or the other which would lead you to believe that the situation might 
be different in the future? 

Mr. Hiuiwu. Concerning water conditions in the future, there could be greater 
shortages than there are here shown on the chart, and there could be some years 
in which there would be ample water and there would not be 4 shortage, but 
generally speaking, we expect shortages will occur in the future. 

Chairman ENaie. Now, you have actually predicated, however, the authoriza- 
tion of the Central Valley project and the water needs upon the water years of 
1928 to 1934; is that correct? 

Mr. Hiuv. That is correct. 

Chairman ENa.Le. Now, I believe that Mr. Edmonston in his statement gave 
the figures for that period on page 2 in answer to the questions which were asked 
him and on which he replied on October 23, 1951, and which have been supplied 
to the committee. 

Now, they indicate that the July average at Colusa for the dry year, the dry 
period, was 1,900 second-feet and 5,000 second-feet at Sacramento. How would 
that chart look if you substituted the base flow for the short period in 1928-34 
for the green line? Would you have a longer strip than the 40 miles or a shorter 
one or none at all? 

Mr. Hintu. I would have to check that, Congressman, before I could answer 
your question. 

Chairman ENauie. Can you make an estimate of it? 

Mr. Hiuxi. Well, I know it would certainly be dry between Wilkins slough 
and Knights Landing. There would be no water there. 





Exuipir No. 8 


STATE OF CALIFORNTA, 
DEPARTMENT OF PuBLIC Works, 
Sacramento, October 28, 1951. 
Hon. CLair ENGCLE, 
Chairman, Subcommittee on Irrigation and Reclamation, 
House of Representatives Committee on Interior and Insular Affairs, 
Washington, D. C. 


Dear Mr. Encie: Acknowledgment is made of your letter of October 11, 195, 
listing 15 questions with reference to the flow of water in, and the use of water 
from, the Sacramento River to which you request answers from this office. The 
questions asked in your letter and the answers of this office thereto are as follows: 

““(1) What is the average monthly flow of the Sacramento River in the vicinity 
of Colusa, and at Sacramento for the period of record?” 


Average monthly flows, in second-feet 





Sacramento River at Sacramento: Sacramento River at Sacramento—Con. 

1924-51: 1939-51—Continued 
May 28, 240} September eis 7, 130 
June 14, 600 October 17,900 
July 5, 020 | November 113, 170 
August 3, 850 December . 124,040 
September 5, 540] Sacramento River at Colusa: 

October 16, 770} 1921-51: 

1931-51: July 3, 600 
Mareh 36, 590 | August 3, 150 * 
April 37, 440 September 3, 300 
May 30, 590 October 14 070 
June 16, 330 | 1939-51: 

July 5, 580 January 15, 960 
August 4, 260 | February 17, 730 
September 5, 890 March 15, 500 
October 5 16, 960 April 13, 640 

1939-51: Mav 9, 610 
January 32, 190 | June 6, 650 
February 38, 490 July 5, 150 
March 36, 960 | August +, 910 
\pril 37, 670 | September 1,470 
May 30, 450 October ‘4, 830 
June 15, 940 November 18 590 
July 6, 460 | December 112,310 





August 5, 450 


11951 record not included 
















































56 CENTRAL VALLEY PROJECT, CALIFORNIA 


(2) What is the average monthly flow at Colusa and Sacramento for the 
7- or 8-year dry period, which I understand you use in planning irrigation 
projects?”’ 

Reference is probably made to the critical period used by the Bureau of Reclama- 
tion in its operation studies, which is May 1928 through April 1935, or a 7-year 
period. Data available for this period are as follows: 


Average monthly flows (May 1928 to October 1934), in second-feet 


Sacramento River at Sacramento: Sacramento River at Colusa: 
1928-34: 1928-34: 
May-_- 28, 240 ics casi dap cickwei kee 6, 050 
June 14, 600 June__ ilies 3, 490 
July 5, 020 July ' 1, 900 
August 3, 850 Pee no 2 1, 540 
September____- 5, 540 September. 2, 230 
October 6, 770 | October 3, 010 


(3) What is the latest estimate of the amount of water needed in second-feet 
to repel salinity in the delta?”’ 

Bulletin No. 27 of the Division of Water Resources Variation and Control of 
Salinity in Sacramento-San Joaquin Delta and upper San Francisco Bay, 1931, 
states that with a flow of 7,000 second-feet into the delta there would be a suffi- 
cient supply to meet the maximum consumptive-use demands in the delta and 
also the net flow required to control salinity at the lower end of the delta. This 
figure includes 3,700 second-feet as the maximum requirement for delta consump- 
tive use and 3,300 second-feet for saline repulsion. Additional studies indicate 
that 4,500 second-feet is required to control salinity to 100 parts of chlorine per 
100,000 parts of water at Antioch. These studies also indicate that a substantial 
part of the consumptive use in the delta is supplied from the soil moisture retained 
in peat soils and from deep percolation not measured at surface inflow stations 
It is concluded, therefore, that the original total figure of 7,000 second-feet 
inflow to the delta is adequate. 

‘“(4) What is the annual consumptive use estimated for the delta expressed in 
acre-feet?” 

The annual consumptive use in the delta is shown in table 2 of bulletin No. 27 
to be 1,250,000 acre-feet. The Bureau of Reclamation in recent studies is using 
a figure averaging about 1,200,000 acre-feet over a 20-year period. Based on 
the observations and experiments for 6 years described in bulletin No. 27 the con- 
sumptive use of crops and vegetation, and evaporation, is estimated to vary from 
a minimum of 400 second-feet in midwinter to 3,700 second-feet at the peak of 
the irrigation season in midsummer. 

“(5) What is the average annual estimated requirement in acre-feet that would 
be necessary to repel salinity?” 

The total annual outflow past Antioch into Suisun Bay to repel salinity would 
be 3,261,000 acre-feet on the basis of a continuous outflow of 4,500 second-feet. 

‘*(6) What is the peak capacity in second-feet and the annual requirement in 
acre-feet on the average that is required to meet the project obligations at the 
Tracy pumping plant?” 

The peak capacity required to meet the project obligations at the Tracy pumping 
plant under the terms of the agreement between the canal companies and the 
Bureau of Reclamation, including delivery requirements and conveyance losses, 
is 151,400 acre-feet, or about 2,460 second-feet, in the month of July. The aver- 
age annual delivery requirements on the basis of past flows, for the vears 1910 
through 1948, a 39-year period, was computed by Miller & Lux, Ine., to be 854,500 
acre-feet 

7) What was the average monthly flow in acre-feet of the Sacramento River 
at Colusa during your latest water year of record? (I assume you have this com 
piled for 1950 or 1951.)” 











1e 
nm 


ir 


0 
() 


CENTRAL VALLEY PROJECT, CALIFORNIA 57 


Monthly flow at Colusa, in acre-feet 


1950: 1951: 
January : ; 621, 000 January ___ 1, 301, 700 
February : 740, 200 February _. 1, 588, 900 
March ; : 532, 700 March 883, 600 
April 402, 900 April 370, 100 
May 363, 000 May... 450, 000 
June 346, 800 June 364, 600 
July 404, 200 July 519, 100 
August 389, 400 August 557, 500 
September 328, 200 September 356, 000 
October 365, 200 
November 644, 200 
December 1, 572, 300 


““(8) What were the monthly diversions at Colusa for the same water year of 
record, and what is the total amount of diversion above Colusa?”’ 

Data on diversions for 1951 are not vet available. The diversions in 1950 are 
as follows: 


Total amount of diversions from Sacramento River from Shasta Dam to Colusa in the 
year 1950, in acre-feet 


J, nuary 2, 118] August 180, 003 
February __- 164 | September 109, 422 
March 328 | October 62, 533 
April 117, 883 | November 12, 803 
May 187, 861 | December 230 
June 174, 726 | - 

July 196, 601 | Total 1, 044, 672 


(9) What is the total amount of diversion from the Sacramento River above 
Sacramento for the same period? How many applications, permits, and licenses 
were issued prior to 1927 for the Sacramento River, and what are the amounts of 
diversion in these applications, permits, and licenses?” 


(a) Total amount of diversions from Sacramento River from Shasta Dam to Sacramento 
in the year 1950, in acre-feet 


January 1, 128| August 333, 756 
February 2, 020 | September 173, 122 
March 3, 072 | October 73, 956 
April 196, 417 | November-___ - 15, 097 
May 339, 151 | December 2, 348 
June 321, 806 | we 

July __- 366, 696 Total- 1, 831, 569 


(b) This office issued 82 permits and licenses in the amount of approximately 
4,557 cubic feet per second on applications filed on the Sacramento River between 
Shasta Dam and the junction of the Sacramento and San Joaquin Rivers, between 
December 19, 1914, the effective date of the water commission act, and July 30, 
1927, the date on which the first State department of finance application was 
made in support of the Central Valley project. 

(10) Do the total present uses of the Sacramento River exceed the normal, 
natural flow calculated without assistance of Shasta Dam during the months of 
June, July, August, and September in the water years 1948, 1949, 1950, and 1951, 
and if so, in what amounts?”’ 

It is found that the total flow in the Sacramento River just upstream from the 
mouth of the Feather River in all months in 1948, 1949, 1950, and 1951 except as 
noted below exceeded the amount of water released from storage in Shasta Reser- 
voir indicating that the natural flow exceeded the diversions. The month in 
which this was not true and the amount by which the diversions exceeded the 
natural flow are as follows: Juf¥ 1951, 3,800 acre-feet. 

(11) What is the number of applications, permits and licenses issued since 
1938, and what are the total diversion rights under each?’’ 

This office issued 51 permits and licenses in the amount of approximately 775 
cubic feet per second on applications filed on the same reaches of the river as 
indicated in the answer to question No. 9 between August 2, 1938, and September 
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28, 1951. In addition, on applications filed between July 30, 1927, and August 2, 
1938, 33 permits and licenses in the amounts of 348 cubie feet per second and 
22,000 acre-feet per annum were issued. 

A complete tabulation of the applications to appropriate water from the Sacra- 
mento River currently on file with this office, showing the application number, 
date filed, present owner, source of supply, location of point of diversion, amount, 
purpose of use, and status, accompanies this letter. 

(12) What assignments have been made to the Bureau of Reclamation for the 
operation of the Central Valley project? What diversion rights and storage 
rights are involved and what is the legal effect, in your opinion, of these filings 
which have been assigned to the Bureau of Reclamation?” 

On September 3, 1938, applications 5625, 5626, 9364, and 9365 covering diver- 
sion of water from the Sacramento River and in the channels of the Sacramento- 
San Joaquin delta were assigned by the department of finance to the United States 
of America. Additional filings in furtherance of the Central Valley project 
involving diversion of water from the San Joaquin River were assigned on Sep- 
tember 30, 1939. Those assigned at that time were applications 5637, 5638, and 
9369, all covering diversion of water at or in the vicinity of Friant Dam. 

A brief summary of the applications assigned by the department of finance is 
as follows: 

Application 5625 is for 11,000 cubic feet per second direct diversion and 3,190,000 
acre-feet per annum storage to be diverted from the Sacramento River at Shasta 
Dam for power purposes. 

Application 5626 is for 8,000 cubic feet per second direct diversion and 3,190,000 
acre-feet per annum storage to be diverted from the Sacramento River at Shasta 
Dam for irrigation, domestic, salinity control, flood-control and navigation pur- 
poses, on 2,500,000 acres in the Sacramento and San Joaquin Valley floors. 

Application 5637 is for 4,500 cubic feet per second direct diversion and 1,210,000 
acre-feet per annum storage to be diverted from the San Joaquin River at Temper- 
ance Flat Reservoir for power purposes. 

(pplication 5638 is for 5,000 cubic feet per second direct diversion and 1,210,000 
acre-feet per annum storage to be diverted from the San Joaquin River at Temper- 
ance Flat Reservoir for irrigation, domestic and flood-control purposes on 900,000 
acres in the San Joaquin Valley. 

All of the above filings were made on July 30, 1927. 

Application 9364 is for 9,000 cubie feet per second direct diversion and 3,000,000 
acre-feet storage to be diverted along the Sacramento River from Shasta Dam to 
the Sacramento-San Joaquin Delta and on channels of said delta for irrigation, 
domestic, salinity control, flood-control and irrigation purposes on 2,500,000 acres 
in the Sacramento and San Joaquin Valley floors and Sacramento-San Joaquin 
Delta and Solano and Contra Costa Counties. 

Application 9365 is for 7,000 cubie feet per second direct diversion and 3,310,000 
acre-feet storage to be diverted from the Sacramento River at Shasta Dam for 
power purposes. 

Application 9369 is for 2,000,000 acre-feet per annum to be diverted to under- 
ground storage at various points in the vicinity of Temperance Flat and Friant 
Dams for irrigation, domestic and flood-control purposes on 900,000 acres in the 
San Joaquin Valley floor. 

The above three applications were all filed August 2, 1938. 

Inasmuch as these water right filings have been specifically exempt from 
diligence, by statute, it is the view of this office that these applications are in good 
standing upon our records and except for the exemptions from diligence are the 
same as any other appropriation. 

(13) What documentary evidence can you supply the committee (letters, 
memorandums, transcripts of meetings, etc.) regarding negotiations between the 
State of California and the Federal Government regarding water rights prior to 
the award of contract for construction of the main features of the Central Valley 
project?” 

There are attached copies of a letter sent by the chairman of the water project 
authority to the Bureau of Reclamation on May 1, 1939, with reference to an 
adjudication of the water rights on the Sacramento and San Joaquin Rivers in 
connection with the Central Valley project and®of the Bureau’s reply to that 
letter, dated December 21, 1939. 

14) Do you believe it is a Federal or a State responsibility to inventory the 
water rights and uses on the Sacramento River? Please give the reasons for your 
answer.”’ 

The State and the Federal Government have for many years cooperated in the 
collection and compilation of stream flow data on a State-wide basis and since 1948 
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have cooperated in obtaining stream flow, diversion, and water-use data through- 
out the Sacramento and San Joaquin Valleys. These latter data have consider- 
able present value in connection with the operation of the Central Valley project 
and will also have value in connection with other projects, under construction 
and proposed, as they become operative. Since the Central Valley project is a 
Federal project and the data collected for the Sacramento and San Joaquin Rivers 
are and will be valuable in its operation, it is believed that the present cooperative 
agreement for the collection of such data should be continued. The State is also 
presently inventorying for the Federal Government, from its records, data on 
Sacramento River stream flows, water rights, and diversions and uses of the 
water diverted. These data are to be used in connection with the operation of 
the Central Valley project and the present arrangement, under which the State 
prepares the data and the Federal Government pays the costs, is believed to be 
the most advantageous for both agencies. 

**(15) What is the effect of the operation of the counties of origin law upon the 
water rights and water uses in the Sacramento Valley watershed?”’ 

There is some confusion as to the precise provision of State law to which 
reference is intended by the phrase ‘‘counties of origin law.’’ It is interpreted in 
various reports of the United States Bureau of Reclamation to include both 
section 10505 of part 2, division 6 of the Water Code, and article 4, chapter 3, of 
part 3 of the same division. 

For purpose of formulating an answer to your inquiry it is therefore necessary 
to first carefully define the phrase. The first reference, to part 2, concerns appro- 
priation of water by the department of finance, while the second to part 3, concerns 
the Central Valley project, part 2, in general, authorizes the department of finance 
to file applications with the department of public works, acting through the State 
engineer, “for any water which,” in the judgment of the department of finance, 
“is or may be required in the development and completion of the whole or any 
part of a general or coordinated plan looking toward the development, utilization, 
or conservation of the water resources of the State.’’ (Sec. 10500, Water Code.) 

Section 10504 provides as follows: 

“The department of finance may release from priority or assign any portion of 
any appropriation filed by it under this part when the release or assignment is for 
the purpose of development not in conflict with such general or coordinated plan.” 

Section 10505 further provides as follows: 

“No priority under this part shall be released nor assignment made of any 
appropriation that will, in the judgment of the department of finance, deprive the 
county in which the appropriated water originates of any such water necessary for 
the development of the county.” 

Section 10505 is the section which is appropriately referred to as the county of 
origin law. The second reference is to sections 11460-11463, inclusive. This is 
commonly (and accurately) referred to as the watershed protection law. (See 
also see. 11128, added by Stats. 1951, ch. 1325.) 

In cirect response to the question propounded, the effect of the operation of 
section 10505 is that it prohibits the department of finance from releasing or 
assigning any priority acquired by filing any application made under said part 2, 
unless (1) an affirmative finding is made by said Cepartment that such release or 
assignment isin id of a development notin conflict with the general or coordinated 
plan for purposes of which the applicetion was filed; and (2) either that the release 
or assignment will not “deprive the county in which the appropriated water 
origine.tes of any such water necessary for the development of the county”’, or that 
such release or assignment is made subject at all times to any such rights of any 
such county of origin. 

» The general tenor of the letter indicates that the various items of information 
requested all relate to the Central Valley project. It is therefore evident that 
question 15 is likewise related to the effect of the county of origin law upon the 
operation of that project. It therefore appears relevant to consider briefly the 
practice thet has been followed by the department of finance in regard to assign- 
ment to the United States of applications for the appropriation of the unappropri- 
ated weter of the Sacramento River for purposes of the Central Valley project. 
Some of the assignments requested by the United States Bureau of Reclamation 
for such purposes have been granted, while other requests are still pending. The 
former practice respecting such assignments has been, (with certein exceptions, to 
make such assignments subject to detsiled reservations of specified quantities of 
water for the future use of counties of origin upstream from the proposed point of 
diversion of the United States. However, the current recommendations of the 
department of public works, acting through the State engineer, in this respect 
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is that such assignments, when made, should condition the rights to be acquired 
pursuant to the applications as subject generally to any and all future requirements 
of any county in which the appropriated water originates of any such water neces- 
sary for the development of the county. 
Very truly yours, 
A. D. Epmonston, State Engineer. 





WatTeR Prosect AUTHORITY OF THE STATE OF CALIFORNIA, 
May 1, 1939. 
Mr. WaLKER R. Younac, 
Supervising Engineer, United States Bureau of Reclamation, 
Sacramento, Calif. 

Dear Mr. Younc: There has been brought to my attention by Edward Hyatt, 
State engineer, the matter of adjudication of the water rights on the Sacramento 
and San Joaquin Rivers in connection with the Central Valley project. Mr. 
Hyatt informs me that he has discussed this matter with you briefly and informally 
several times and more recently with John C. Page, Commissioner of Reclamation, 
on his last visit to California, and that Mr. Page was to discuss the desirability 
and advisability of initiating such an adjudication with legal counsel of the Bureau 
of Reclamation and Department of the Interior. 

I concur in the opinion of the State engineer that a judicial determination of 
existing water rights on the Sacramento and San Joaquin Rivers is necessary in 
order to operate the Central Valley project efficiently and successfully and such 
determination should be effected before the project is placed in operation. 

If the Bureau of Reclamation deems it desirable that such an adjudication of 
water rights be initiated in whole or in part, the question at once arises as to 
whether the procedure should be through the Federal or State courts. In case the 
latter method were followed, State legislation may be required. The legislature is 
now in session and will normally not meet again until 1941. Therefore, if any 
State legislation along this line is desired, action should be taken at once. I shall 
be pleased to have your advice on this subject at an early date. 

Very sincerely yours, 
FRANK W. CLARK, Chairman, 


DEPARTMENT OF TH" INTERIOR, 
Bureau OF RECLAMATION, 
Sacramento, Calif., December 21, 1939. 
Mr. Frank W. CLarRK, 
Chairman, State Water Project Authority, 
Public Works Building, Sacramento, Calif. 


Dear Mr. Cuiark: Reference is made to your letter dated May 1, 1939, relative 
to adjudication of the water rights on the Sacramento and San Joaquin Rivers in 
connection with the Central Valley project, and to office letter of May 6, 1939, 
relative thereto. 

In the intervening time, since the receipt of your letter, a canvass of the water 
rights situation in the Sacramento River and its tributaries, in relation to the 
Central Valley project and other projects in which the Bureau is interested, has 
led to the conclusion that there is no need at the present time for the proposed 
adjudication affecting the rights of the United States. Accordingly, we are 
unwilling to recommend institution of such proceedings. 

In any event, if it were considered advisable to institute proceedings, it is 
doubtful that this Department or the Attorney General would be willing to submit 
substantial rights of the United States, as a party plaintiff, to State tribunals for 
adjudication. This would be contrary to the general practice of the Government 
of having its water rights adjudicated in Federal courts. 

On the other hand, it would require an act of Congress to permit the United 
States to be made a party defendant in such a State proceeding, and, in view of the 
general practice stated above, Congress might not consider with favor enactment 
of such legislation, particularly if the interested Government agencies should report 
unfavorably on it. 

Very truly yours, 
Waker R. Youna, Supervising Engineer. 
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Exuirit No. 9 


STATE OF CALIFORNIA, 
DEPARTMENT OF PusBLic Wor<s, 
Sacramento, October 27, 1951. 
Hon. Crarr ENG LF, 
Member of Congress, Second District, Sacramento, Calif. 

Dear Mr. Enc ie: This refers to and acknowledges your letter of October 5, 
1951, received in this office on October 15, in which you request information 
concerning suggestions by this division that the water rights of the Central Valley 
project on the Sacramento River be adjudicated. There are enclosed for you 
information, in this connection, copies of the following: 

1. May 1, 1939: Frank W. Clark, chairman, water project authority of the 
State of California, to Walker R. Young, supervising engineer, United States 
Bureau of Reclamation. 

2. May 6, 1939: Walker R. Young to Frank W. Clark, acknowledging letter 
of May 1, 1939. 

3. July 25, 19389: Harold Conkling, deputy State engineer, to E. B. Debler, 
chief hydraulic engineer, United States Bureau of Reclamation. 

4. July 29, 1989: Memorandum, Spencer L. Baird, district counsel, United 
States Bureau of Reclamation, to E. B. Debler. 

5. August 4, 1939: E. B. Debler to Harold Conkling, transmitting Mr. Baird’s 
memorandum of July 29. 

6. December 21, 1939: Walker R. Young to Frank W. Clark, in reply to letter 
of May 1, 1939. 

7. November 10, 1942: State Engineer Edward Hyatt to Dr. Harlan H. 
Barrows, director, Central Valley project studies. 

8. November 14, 1942: Dr. Harlan H. Barrows to State engineer. 

9. November 18, 1942: Edward Hyatt, executive officer, Water Project 
Authority of the State of California, by A. D. Edmonston, acting secretary, to 
Dr. Harlan H. Barrows, director, Central Valley project studies. 

10. November 30, 1942: Dr. Harlan H. Barrows to John C. Page, Commis- 
sioner, United States Bureau of Reclamation. 

11. December 14, 1942: A. D. Edmonston, acting secretary, Water Project 
Authority of the State of California, to Dr. Harlan H. Barrows, director, Central 
Valley project studies, transmitting memorandum dated December 10, 1942, by 
Henry Holsinger, associate attorney of the division of water resources. 

12. December 10, 1942: Memorandum by Henry Holsinger entitled ‘Necessity 
for Comprehensive Adjudication of Water Rights on the Sacramento and San 
Joaquin Rivers in Aid of the Central Valley Project.” 

13. March 10, 1943: Commissioner of Reclamation John C, Page, to Edward 
Hyatt, executive officer, water project authority. 

Very truly yours, 
A. D. Epmonston, State Engineer 


Water Project AUTHORITY OF THE 
STATE OF CALIFORNIA, 
Sacramento, May 1, 1939. 
Mr. Watker R. Youn 
Supervising Engineer, 
!'nited States Rureau of Reclamation, 
Sacramento, Calif. 

Dear Mr. Youne: There has been brought to my attention by Edward Hyatt, 
State engineer, the matter of adjudication of the water rights on the Sacramento 
and San Joaquin Rivers in connection with the Central Valley project. Mr. 
Hyatt informs me that he has discussed this matter with you briefly and informally 
several times and more recently with John C. Page, Commissioner of Reclamation 
on his last visit to California, and that Mr. Page was to discuss the desirability 
and advisability of initiating such an adjudication with legal counsel of the Bureau 
of Reelamation and Department of the Interior. 

I concur in the opinion of the State engineer that a judicial determination of 
existing water rights on the Sacramento and San Joaquin Rivers is necessary in 
order to operate the Central Valley project efficiently and successfully and such 
determination should be effected before the project is placed in operation. 

If the Bureau of Reclamation deems it desirable that such an adjudication of 
water rights be initiated in whole or in part, the question at once arises as to 
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whether the procedure should be through the Federal or State courts. In case the 
latter method were followed, State legislation may be required. The legislature 
is now in session and will normally not meet again until 1941. Therefore, if any 
State legislation along this line is desired, action should be taken at once. I shall 
be pleased to have your advice on this subject at an early date. 
Very sincerely yours, 
Frank W. Cuiark, Chairman, 





DEPARTMENT OF THE INTERIOR, 
BuREAU OF RECLAMATION, 
Sacramento, Calif., May 6, 1939. 
Mr. Frank W, CLARK, 
Chairman, Water Project Authority of the State of California, 
Sacramento, Calif. 

Dear Mr. Criark: This will acknowledge the receipt of your letter of May 1, 
1939, regarding a judicial determination of existing water rights on the Sacramento 
and San Joaquin Rivers. 

It is noted that you forwarded a copy of your letter to Commissioner Page who, 
no doubt, will advise you direct in the near future with respect to the matters 
presented. 

Very truly yours, 
WALKER R. Youna, Supervising Engineer. 





STaTe OF CALIFORNIA, 
DEPARTMENT OF PuBsiic Works, 
Diviston oF WatTER RESOURCES, 
Sacramento, July 25, 1939. 
Mr. E. B. DEBLER, 
Chief Hydraulic Engineer, 
United States Bureau of Reclamation, Denver, Colo. 

Dear Des: Some months ago when you were in Sacramento you mentioned a 
situation on one of the streams in eastern Oregon where the Bureau has a reservoir 
above irrigated lands having old water rights and where it is necessarv to transport 
the stored water downstream past these old diverters to lands below. As I 
remember it, you stated that the State of Oregon was able to adjudicate the old 
rights by the statutory procedure of the State and in the State courts in spite of the 
fact that the Bureau had water rights on the stream. 

It is my understanding that where Federal rights are involved the adjudication 
must be in the Federal courts and I am wondering by what arrangement the stream 
was adjudicated in this case and shall appreciate it if you will advise me as to the 
situation. 

With kind regards, I am 

Sincerely yours, 
Harotp Conkuina, Deputy State Engineer. 





Denver, Coxo., July 29, 1939. 
Memorandum for Mr. Debler. 


Subject: Inauiry of Harold Conkling as to whether or not water richts of the 
United States are submitted to jurisdiction other than that of Federal courts. 


1. Mr. Tebow gave me the attached note with the letter to you from Mr. 
Harold Conkling under date of July 25, inquiring with respect to the adjudication 
of the rights of the Federal Government in the State courts. 

2. Doubtless Mr. Conkling’s understanding arises from the fact that with very 
few exceptions, rights of the United States are not submitted to the jurisdiction 
of State courts, but are tried in the Federal courts. However, the United States 
may, if it chooses, submit its right to the jurisdiction of the State courts, and has 
done so, particularly with respect to its water rights, in numerous cases, one of 
which you mention being that of Jn re Waters of the Umatilla River which was 
initiated by the United States through Judge King and Oliver P. Morton under 
the provisions of the Oreron Water Code of 1909 (L. C. L. par. 6635 et seq.). 
This case is reported in 168 Pacific 922. 

3. There are numerous instances where the United States has submitted its 
water rights to the jurisdiction of the State courts for the purpose of having a 
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State court decree, after the adjudication was initiated by some other party. 
Among such cases are those now pending in the Colorado State courts involving 
the water rights of the Uncompahgre, Grand Valley, and the Colorado-Big 
Thompson projects. These adjudication proceedings were instituted by other 
water users, and the United States as a coclaimant with the water users organiza- 
tion under repayment contract with the United States, filed its statement of 
claim of water rights for the respective project in the State court having juris- 
diction. 
4. In one instance to my knowledge, the United States has petitioned and been 
permitted to intervene in a water adjudication suit pending in the State court. 
The case mentioned is Pioneer Irrigation District v. the American Ditch Association, 
in which the United States intervened to adjudicate water rights of the Boise 
project, and this case is reported in 1 Pacifie (2d) 196. 
5. As you doubtless recall, there is a case where the United States was drawn 
into a State adjudication suit against its will. This is the case in which the 
Foster decree was entered, involving the waters of the lower Snake River Valley, 
and in which the rights of the Minidoka project were adjudicated. The United 
States unwittingly got into this case by petitioning for removal of an action com- 
meneced in an Idaho State court to the Federal court, and having the Federal 
court remand the action to the State court. This decree involving the water 
rights of the Lower Snake River Valley was coordinated with entirely independent 
decree, or the Rexburg decree in the Upper Snake River Valley by a case brought 
a few years ago in the Federal court in which was entered what is called the 
Woodville Canal Co. decree. I believe this case is a reported one in the Federal 
Reporter System, but I do not, at the present time, have the citation. If you 
need it, I will try to run it down. 
6. In my opinion, it is not necessary that the United States submit its water 
rights to a State adjudication proceeding but can permit the State adjudication 
to proceed to decree, and later protect its rights in the Federal courts if any rights 
claimed under the State decree should interfere with any rights of the Federal 
Government, and it is also my opinion that such procedure is the more satisfac- 
tory from the standpoint of the United States, except in rare cases where the 
United States is asking for a junior right, as in the case of the three Colorado 
projects. The outcome of the Pioneer Irrigation District v. American Ditch Asso- 
ciation confirms my opinion where the rights of the United States, and those of 
private water users and ditch companies, are of a highly controversial relation- 

ship. 
Spencer L. Barrp. 





DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE CHIEF ENGINEER, 
BuREAU OF RECLAMATION, 
Denver, Colo., August 4, 1939, 
Mr. Harotp ConkLIna, 
Deputy State Engineer, Sacramento, Calif. 


‘Dear Mr. ConxkuiNna: Your letter of July 25, 1939, was referred to our district 
counsel here in Denver and I am including his memorandum on the subject. 
I am not sure that he definitely answers the last sentence of your letter, in which 
you state that it is your understanding that, where Federal rights are involved, 
adjucation must be in the Federal courts. It is my understanding that a cate- 
gorical answer to your words would have to be a statement that the Federal rights 
can be adjudicated in non-Federal courts only with the consent of the Government. 
I am, however, not so sure that that will be the situation in the near future. 
There seems to be a trend toward a position that rights initiated under State laws, 
as provided for in the original reclamation law, are matters in which the State 
retains jurisdiction. 

I shall appreciate return of Mr. Baird’s memorandum. 

Very truly yours, 
E. B. Desier, Hydraulic Engineer. 
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DEPARTMENT OF THE INTERIOR, 
BUREAU OF RECLAMATION, 
Sacramento, Calif., December 21, 1939. 
Mr. Frank W. Cuark, 
Chairman, State Water Project Authority, 
Sacramento, Calif. © 

Drar Mr. Ciark: Reference is made to your letter dated May 1, 1939, relative 
to adjudication of the water rights on the Sacramento and San Joaquin Rivers in 
connection with the Central Valley project, and to office letter of May 6, 1939, 
relative thereto. 

In the intervening time, since the receipt of your letter, a canvass of the water- 
rights situation in the Sacramento River and its tributaries, in relation to the 
Central Valley project and other projects in which the Bureau is interested, has 
led to the conclusion that there is no need at the present time for the proposed 
adjudication affecting the rights of the United States. Accordingly, we are un- 
willing to recommend institution of sueh proceedings. 

In any event, if it were considered advisable to institute proceedings, it is 
doubtful that this Department or tle Attorney General would be willing to sub- 
mit substantial rights of the United States, as a party plaintiff, to State tribunals 
for adjudication. This would be contrary to the general practice of the Govern- 
ment of having its water rights adjudicated in Federal courts. 

On the other hand, it would require an act of Congress to permit the United 
States to be made a party defendant in such a State proceeding, and, in view of 
the general practice stated above, Congress might not consider with favor enact- 
ment of such legislation, particularly if the interested Government agencies should 


report unfavorably on it. 


Very truly yours, 
WALKER R. Youna, Supervising Engineer. 


SrTaTE OF CALIFORNIA, 
DEPARTMENT OF PupBLIC Works, 
DIvIsION OF WaTER RESOURCES, 
Sacramento, November 10, 1942. 
Dr. Hartan H. Barrows, 
Director, Ce ntral Valley Project Studie .. 
University of Chicago, Chicago, Ill. 

Dear Dr. Barrows: * * * I am wondering about the inclusion of the 
water rights problem, which was discussed briefly while you were here. It is 
my recollection that you stated this would be considered further by you and Mr. 
Lineweaver, and perhaps discussed with Mr. Page. However, as no notes were 
taken I am not clear as to how this was left. We feel that there is a definite 
problem here, well worthy of study. _ 

Very truly yours, 
, or” Epwarp Hyart, State Engineer. 


DEPARTMENT OF THE INTERIOR, 
BuREAU OF RECLAMATION, 
DEPARTMENT OF GEOGRAPHY, 
University of ( ‘hicago, November 14, 1942. 
Mr. Epwarp Hyatt, 
Division of Wate Resource 8. 
Department of Public Works, 
Sacramento, Calif. 
Dear Mr. Hyatt: I have vour air-mail letter of November 10. 
2 * * * ok 


Please send me, by return air mail if possible, a definite statement of the 
‘water rights problem”’ as it lies in vour mind, a statement, if practicable, in the 
form of one or more precise que stions to be answered. Like you, I took no 
notes during our conference, and my memory is not clear on the subject. Mr. 
Lineweaver took notes but apparently has since overlooked the matter, as I 
had done. 

Sincerely yours, 
a Hartan H. Barrows, 
Director, Central Valley Project Studies. 
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Water Project AUTHORITY OF THE STATE OF CALIFORNIA, 
Sacramento, November 18, 1942. 
Dr. Hartan H. Barrows, 
Director, Central Valley Project Studies, Department of Geography, 
lniversity of Chicago, Chicago, Ill. 

Dear Dr. Barrows: In response to the request contained in your letter dated 
November 14, 1942, relative to water-rights problems in connection with the 
Central Valley project, the following problems are submitted and recommended 
for inclusion in the study by vour committee: 


“XV. ADJUDICATION OF WATER RIGHTS 


“Problem No. 25. Is there necessity for a comprehensive adjudication of 
rights to the use of water on streams the natural regimen of which will be altered 
by operation of the project? 

“Problem No. 26. If there is need for such comprehensive adjudication, can 
the same be accomplished under existing law, and, if not, what enabling legislation 
is necessary?” 

The questions as stated by no means reveal either the fundamental basis of the 
essential problem or the necessity for a solution thereof, but it is impossible to 
make a statement adequately covering the subject within the limits of a letter of 


reasonable length. For present purposes it might suffice to state that there are 
intimately involved many interrelated considerations of state, national, and 
local concern. A memorandum analyzing the subject matter is under prepara- 


tion and will be forwarded to you upon its completion. 

For your information, there are enclosed copy of letter dated Mav 1, 1939, 
from Frank W. Clark, chairman of the water project authority, to Walker R. 
Young, construction engineer, United States Bureau of Reclamation, and the 
reply from Mr. Young dated December 21,1939. 

Sincerely yours, 
Epwarp Hyatt, Executive Office 
By A. D. Epmonston, Acting Secretary. 


UNITED STATES DEPARTMENT OF THE INTERIOR, BUREAU OF RECLAMATION 


DEPARTMENT OF GEOGRAPHY, UNIVERSITY OF CHICAGO, 
November 30, 1942. 
Commissioner JoHN C. Pace, 
Bureau of Reclamation, Washington, D. C. 

Drar Mr. Pace: You have received a copy of a letter to me, dated November 
18, 1942, from Mr. Edward Hvatt, executive officer of the California Water 
Project Authority, in which he proposes that a study relating to the adjudication 
of water rights be added to the Central Valley project studies. He has formu- 
lated two questions for the purpose in view. They might well be combined, I 
think, as a single problem. 

I recommend that copies of Mr. Hyatt’s letter and the correspondence attached 
thereto be submitted to the members of the guiding committee through Chairman 
Bashore for their comments and recommendations. It seems to me that Mr. 
Hyatt’s proposal ealls for careful consideration. 

Sincerely yours, 
Harian H. Barrows, 
Director, Central Valley Project Studies. 


Water Prosgect AuTHoriry, 
December 14, 1942. 
Dr. Hartan H. Barrows, 
Director, Central Valley Project Studies, 
Department of Geography, University of Chicago, Chicago, Ill. 

Dear Dr. Barrows: Transmitted herewith are two copies of a memorandum 
dated December 10, 1942, by Henry Holsinger, associate attorney of the Division 
of Water Resources, entitled “Necessity for Comprehensive Adjudication of 
Water Rights on the Sacramento and San Joaquin Rivers in Aid of the Central 
Valley Project.” 

Sincerely yours, 
A. D. Epmonston, Acting Secretary. 
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NECESSITY FOR COMPREHENSIVE ADJUDICATION OF WATER RIGHTS ON THE 
SACRAMENTO AND SAN JOAQUIN RIVERS IN AID OF THE CENTRAL VALLEY 
PROJECT 


(By Henry Holsinger) 


The following is responsive to letter under date of November 18, 1942, by the 
executive officer of the water project authority directed to Dr. Harlan H. Bar- 
rows, Director, Central Valley Project Studies. In that letter two problems are 
submitted and recommended for inclusion in the program of studies in relation to 
the Central Valley project. 

“Problem No. 25. Is there necessity for a comprehensive adjudication of 
rights to the use of water on streams the natural regimen of which will be 
altered by operation of the project? 

“Problem No. 26. If there is need for such comprehensive adjudication, 
can the same be ac complished under existing law, and, if not, what enabling 
legislation is necessary? 

The letter states in part as follows: “A memorandum analyzing the subject matter 
is under preparation and will be forwarded to you upon its completion.” It is, 
therefore, the purpose hereof to present the promised analysis. 

It is inherent in plans for the Central Valley project that, although in the San 
Joaquin Valley there is the greatest need of additional water supplies, there is 
therein no feasible source from which they may be developed, while within the 
Sacramento Valley portion of the Great Central Valley there is a very substantial 
excess of water potentially available over and above all reasonable prospective 
demands therefor, and it is one of the primary objectives of the project to develop 
and conserve this excess within the Sacramento Valley, and by the necessary means 
to make the same available within the southern portion where lies the-need. 
Concisely stated, it is the purpose to store and restrain destructive floods within 
the Sacramento Valiey and to make the excess over and above existing needs 
available for use within the San Joaquin Valley. By so doing evidently, a dual 
objective will be accomplished in that destructive floods will be restrained and 
large additional supplies made available for irrigation and other beneficial uses. 

Never in the history of the State has there been an instance where a water- 
conservation project was put in operation which involved such violent and ex- 
tensive changes in the regimen of any stream. This project directly involves 
California’s two greatest river systems. The history of California is largely a 
history of rights to the use of water and that history is one of continuous conflict 
and the resolution thereof. At first this was largely by fists, shovels,.and fire- 
arms. Later and even more frequently by contests in the courts. This latter 
phase is not yet completed. The enormous expense of litigation over water rights 
has often been deplored, involving, as is almost invariably the case, time-consuming, 
expensive, and all too frequently fruitless litigation; fruitless because decrees 
rendered were piecemeal and for that reason unenforceable, and because other 
interests on the stream, although intimately involved were not made parties or 
because of technical defects in pleadings and lack of cross pleadings raising issues 
among coparties, plaintiff, or defendant. 

It would be pleasant to anticipate that all such difficulties and conflicts are 
now at an end and that this vast project, notwithstanding its radical alterations 
of stream regimen, will be peaceably accepted by those affected thereby without 
controvery, without objection, and without resorting to litigation. However, 
attention to realities should convince any reasonable mind that any such antici- 
pation is utopian and not reasonably possible of fulfillment. An attempt will be 
made to set forth in brief compass some of the principal reasons leading to that 
conclusion. 

Although the triumvirate in interest, the Nation, the State, and the water user, 
are deeply concerned with all phases of the project, respecting benefits to be de- 
rived from project operation, some are peculiarly of national concern, among 
which are those affording increased flood control, national security, and improve- 
ment of navigation. It is expressly on the latter basis that Federal authorization 
to construct and operate the project is securely anchored. However, the act 
authorizing the project as a lawful Federal activity provides that construction, 
operation, and maintenance of project works and repayment contracts shall be 
governed by the Federal reclamation law. Section 8 of the original Reclamation 


Act of 1902 (now codified as 43 U.S.C. A., sec. 383) then provided, and remains 
to date substantively unchanged: 


“Nothing in this chapter shall be construed as affecting or intended to 
affect or in any way interfere with the laws of any State or territory relating 
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to the control, appropriation, use, or distribution of water used in irrigation, 
or in any vested right acquired thereunder, and the Secretary of the Interior, 
in carrying out the provisions of this chapter, shall proceed in conformity 
with such laws * * *,” 


The acquisition of water rights and their definition and enforcement are there- 
fore governed by the law of the State, and this principle is applicable to the United 
States in relation to the Central Valley project. 

For the purposes of the following consideration, it will be convenient to make 
segregation of the vast territorial area of the project into the portions relating to 
the watersheds of the San Joaquin and the Sacramento Rivers, respectively. 
These will hereinafter be referred to therefore as San Joaquin Division and 
8S: cramento Division. Consonant with the quoted section of the Federal recla- 
mation law, the United States has; from the beginning of its activities relating to 
the project, proceeded with a broad program of acquisition of water rights con- 
sidered vital to successful operation of the project. 

This program, in many respects, has differed vitally respecting these two broad 
divisions of the project. For example, in the San Joaquin division, the United 
States has acquired by expenditure of large sums of money the right to use the 
major part of the usual, recurrent flow of the San Joaquin River at Friant. This 
program with respect to the San Joaquin division again is divisible, in relation 
to the character of water rights involved, into three broad classes: The first of 
these comprises water rights formerly inhering in vast tracts of inferior lands 
designated as grasslands, the principal use whereof has been for the purpose of 
pasturing stock. It is inherent in the plan that these inferior lands will be retired 
from production, so far as the use of water thereon is concerned. The second class 
of rights acquired comprises certain waters heretofore reserved through legislative 
act, for purposes of development of the State water plan of which the Central 
Valley project is a part. These rights were acquired directly from the State, or 
rather from its agencies authorized to act in connection therewith, and were so 
acquired, without pecuniary compensation passing from the Federal Government 
to the State. The third class comprises those rights to the use of water from the 
San Joaquin River which are now devoted to the intensive cultivation of irrigated 
areas. The water formerly utilized upon these lands will be stored in the Friant 
Reservoir and diverted for project purposes largely entirely outside of the former 
watershed. In substitution and in exchange for this water, will be supplied to 
these producing areas an equivalent supply from the Sacramento River. Classes 
1 and 3 comprise rights to the use of water, many of which are among the earli- 
est in priority in the State. The United States stands largely in the position of 
holding for the benefit of the future beneficiaries of the project, all three of these 
classes of water rights. 

Re:pecting the third designated class of rights, the United States, it is true, is 
not under direct commitment to continue to supply water from the Sacramento 
River, but in substance that will undoubtedly be the practical effect of the situa- 
tion. This results from the circumstance that development will proceed on the 
assumption that the water derived from this so-called exchange will be continued. 
The sudden deprivation of that supply would therefore necessarily destroy that 
development and result in untold harm if the supply were withdrawn. The 
United States has therefore assumed the obligation of furnishing from the Sacra- 
mento watershed, a supply equivalent in amount to that stored in Friant Dam 
and now being used for intensive agricultural production in the San Joaquin Valley. 
If it should eventuate that a sufficient supply could not for any reason be secured 
from the Sacramento River, the project, and in turn the United States as well as 
water users within the San Joaquin Valley, would be placed in a disastrous pre- 
dicament. It is therefore clearly perceived that the stability of the water rights 
acquired by the United States for the purposes of the San Joaquin Division is 
larzely dependent upon the rights available to the United States for exercise for 
project purposes from the Sacramento River. 

Now on the San Joaquin Division the United States, with respect to all rights 
to the use of water owned or claimed by others, occupies a highly strategic position. 
Friant Dam, the major storage point, is situated on the San Joaquin River up- 
stream trom all rights whose owners by any reasonable possibility might be brought 
in conflict with the rights of the United States. Evidently therefore this position 
of the United States is a highly favorable one, in like manner with the water user 
at the head of the ditch, an advantage by reason of position and possession. The 
uppermost user, it is axiomatic in water-right litigation, is in possession of the 
source of supply and by physical law necessarily the water will become available 
to the lower users only to the extent he who has control upstream allows it to flow 
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past his point of diversion. The old adage therefore applies that “possession is 
nine points of the law.’’ This position therefore casts a heavy burden upon the 
lo ver users. 

With respect to the Sacramento River the United States occupies a far different 
and not by any means so favorable a position. In the first place, in the Sacra- 
mento Valley there are no vast tracts of inferior lands to which a present or future 
right of use attaches which either are not under cultivation, or which can be 
economically retired from production, thereby enabling the use of a corresponding 
supply of water to be applied elsewhere. Nor is it in the Sacramento Division 
possible to arrange an exchange as it was on the San Joaquin River. The United 
States does not propose to acquire any existing rights now devoted to beneficial 
use in the Sacramento Division. It is therefore the intention of the United States 
to recognize all existing rights to the use of water on Sacramento Valley lands 
between the Shasta Dam and the combined delta of the Sacramento and San 
Joaquin Rivers. These existing rights consist of riparian and appropriative rights 
of differing characteristics. For example, water has been and is being used on 
riparian lands for the intensive production of crops. Also, much riparian acreage 
is capable of crop production and the owners thereof are entitled to the use of 
water thereon in the future, but respecting much of the acreage such use has never 
yet been made. Also there are here appropriative rights many of which have 
vested by application to beneficial use. Others are inchoate; that is, full develop- 
ment of the intended use has not yet been made. The priorities of these appro- 
priative rights range from a period early in the history of the State, to the present. 

In the San Joaquin Division the United States has either directly acquired the 
record title to many rights of very early priority or has acquired by exchange the 
right to the use thereof, and collectively these comprise by far the majority of all 
existing rights to the use of water from the San Joaquin River. Taken in conjunc- 
tion then, with the circumstance that the point of storage and diversion for pur- 
poses of the project on the San Joaquin River, is above the users whose rights 
might conflict with the United States, there would be little need on the part of the 
United States for a comprehensive definition of rights to the use of water on the 
San Joaquin River, were it not due to the complication injected by reason that 
the stability of all these rights, and particularly of the right of the United States 
to continue to divert and store San Joaquin River water at Friant, is largely 
dependent upon a stable and continuing supply being available from the Sacra- 
mento River. 

It is a vital feature of the project inherent in the plan, to store at or near the 
head of the Sacramento Valley in the Shasta Dam, the flood waters during the 
run-off season, release them during the low-water season and thus largely inere- 
ment the normal flow during the season when the principal consumptive use is 
customarily made. Storage on the Sacramento River is made above the vast 
majority of existing users. This, it was noted, gave a strong advantage to the 
United States on the San Joaquin River. Normally this confers a heavy advan- 
tage and this is increased by reason that the party at the head of the ditch is 
the United States, and on account of the well-known jurisdictional difficulties 
frequently entailed in securing a judicial definition of its rights. However, this 
highly advantageous position of the United States on the San Joaquin River, is 
due entirely to one salient fact inherent in the project plan. This is that diver- 
sion is made at the point of storage. Both point of diversion and point of storage 
are therefore in the possession of the United States and there are no claimants 
intervening between these points. The diametric opposite is: the case on the 
Sacramento River. If this point of divergence between the situation prevalent 
on the San Joaquin and the Sacramento Rivers is fully grasped and its vital 
significance adequately appreciated, then the basis is soundly laid to duly evaluate 
the vulnerability of the United States on the two rivers and the necessity for 
taking adequate remedial measures. 

On the Sacramento River it is inherent in the plan that these excess flood 
waters stored at Shasta Dam will be released at the foot of the dam and will then 
flow some 300 miles to the delta, and will there be diverted for convevance to 
the interior of the San Joaquin Valley in order to discharge the commitment of 
the United States respecting the exchange of San Joaquin River water for water 
of the Sacramento River. On the Sacramento Division there are some 300 inter- 
vening users between the point of storage and the point of diversion, on and along 
the Sacramento River and in the vicinity of the delta. Whether, therefore, 
adequate amounts of water will be available at the point of diversion on the 
Sacramento Kiver, is largely dependent upon the will of the existing users on 
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the approximately 300-mile intervening course between the point of diversion 
and the point of storage. 

The practically insuperable difficulties attendant upon any attempt to operate 
the project with the rights of these intervening users, and potential users, unde- 
fined and therefore incapable of enforcement or proper limitation, is readily 
subject to demonstration by a more complete statement of the basic facts relating 
thereto. Shasta Dam is located in the immediate vicinity of Redding, the county 
seat of Shasta County, at the head of the Sacramento Valley. From Redding to 
the city of Sacramento along the river is a distance of 246 miles. An additional 
distance of 53 miles below, is the confluence of the Sacramento and the San 
Joaquin Rivers, and 38 miles still lower is the head of San Francisco Bay. 

There is in the Sacramento Valley some 162,000 acres onto which water is 
directly diverted from the Sacramento River. Within the valley there is a far 
greater area that is irrigable from the river. Along the 246 miles of the river 
between Redding and Sacramento there are some 266 separate diversions. The 
maximum monthly diversion, which occurred in July of 1927, was not less than 
4,230 cubic feet per second, and the total capacity of the diversion works, con- 
sisting mostly of pumps, was (and now is) not less than 8,500 cubic feet per 
second. Adjoining this same section of the river there are approximately 146,000 
acres of land riparian to the river on which water has never been applied. Under 
State law, a vested right inheres in all riparian lands, irrespective of whether 
water has or has not been used thereon, to the extent of a reasonable beneficial 
use under all the facts and circumstances. Such vested right is not lost by a 
failure to use the water. Also, permits for the appropriation of water have been 
issued by the State along this same section of the river for nearly 5,000 cubic feet 
per second. Use under some of these permits has been fully developed and with 
respect to others is in process of completion. It therefore follows that to an 
extent these rights are in addition to present actual diversions. 

Below the city of Sacramento along the river, and along former river channels 
which receive flow from the river, there is an irrigated area of some 139,000 acres. 
In addition, in the combined delta of the Sacramento and San Joaquin, there are 
some 336,000 acres of irrigated land which are dependent in part upon the flow 
of the Sacramento River. The number of diversions for irrigation in the delta is 
not known with accuracy. However, along a section of the river 27 miles below 
Sacramento, there are believed to be approximately 50 separate diversions. 

From the foregoing may be derived some conception as to that which might be 
designated as the normal actual draft upon the river, as well as the magnitude of 
the potential increase in such draft which might well be made if the river flow 
commensurate therewith were available. It is axiomatic that disputes and con- 
flicts over water rights seldom if ever arise during years of adequate flow. Itisin 
the critical years of low water flow, however, that disputes and conflicts are 
inevitable unless adequate precautions have been taken in advance. It will 
therefore be Fighly illuminating in view of the prospective radical changes on the 
Sacramento River which will result from project operation, to contrast with the 
foregoing data Sacramento River flows which have occurred in the typical low 
flow seasons of 1924, 1931, and 1934. During these years the discharge at a point 
(Red Bluff) 60 miles below Shasta Dam averaged between 2,900 and 2,600 cubic 
feet per second during July and August, which are the months of maximum 
demand, and during certein periods fell below 2,500 cubic feet per second, and at 
the city of Sacramento, imme?istely above the delta, the average flow during the 
same period was as low as 320 cu’ ic feet per second, and in one 10-day period, due 
to tide] influence, the flow wes reversed so that the river at Sacramento was flowing 
upstream instead of downstream. 

The foregoing data with respect to the flow in the vicinity of the head of the 
Sacramento Valley may therefore be contrasted with the 4,230 subie feet per 
second of diversions above Sacramento, the approximately 5,000 cubic feet per 
second under permit, the total diversion capacity of 8,500 cubic feet per second, 
and, in addition, the potential use of riparian lands not now using water but 
nevertheless entitled thereto. Also, the data respecting flow at the city of 
Sacramento is in contrast with the draft of the 139,000 acres of irrigated lands 
along the river below Sacramento dependent thereon, as well as the 336,000 
acres of delta lands to some extent dependent thereon. There are, it is true, 
at times substantial increments to the flow of the Sacramento River above the 
delta from various tributaries. This, naturally, decreases the draft upon the 
Sacramento River proper, but such increments by no means can make up the 
deficic during such critical periods as here referred to. Further, the fact of such 
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increments merely multiplies the necessity for exact ascertainment and enforce- 
ment of each and every right upon the river. 

There is in the foregoing data a demonstration it is a practical certainty that 
during future critical periods of deficient natural flows on the Sacramento River 
between Shasta Dam and the delta, that is, between the point of storage and the 
point of diversion on the Sacramento division of the project area, the lawful 
draft alone, to say nothing of possible overdrafts, will be far in excess of the 
normal flow. If the deficiency is to be supplied from project storage, the inter- 
vening users should compensate the United States therefor, but in the absence 
of ascertainment and enforcement of all rights on the river, that will be unattain- 
able. In turn, flows anticipated to arrive at the delta for diversion southward, 
and for which purpose it is proposed to release corresponding flows at Shasta 
Dam, will not arrive at their destination. The result will be disruption of 
operating schedules and far-reaching deleterious effects over the entire project 
area. 

In substantial degree existing rights to the use of water on the San Joaquin 
River have been litigated but not in such manner that each might be enforced 
against the other. On the Sacramento and in the Delta, however, comparatively 
very few rights have been litigated at all, and only a small proportion of these 
rights on both rivers are of record anywhere. In such a situation it is evident that 
in view of such forthcoming radical changes ip the natural regimen of stream flow, 
in order to foreclose endless conflict, misunderstanding, and a multiplicity of 
litigation, it is necessary that preceding an attempt to actually make such 
changes in the natural stream flows, all rights, both vested and inchoate, should 
be carefully and scientifically defined so that each and every right might be subject 
to as exact ascertainment as possible and that each might be justly enforced as 
against all others. If this is not accomplished, the result will necessarily be 
uncertainty, doubt, and conflict. 

Evidently such uncertainty and doubt will redound to the disadvantage of all 
three parties in interest; the Nation, the State, and the water users. It is uni- 
versally recognized throughout the irrigation West that certainty of water titles 
is highly desirable, and it naturally flows therefrom that uncertainty in titles to 
this highest form of property is in strong derogation of the publie interest and 
welfare, and as such will adversely affect this ‘“‘triumvirate’”’ of parties in interest. 
However, that derogation will not affect all these parties in interest with equal 
force as will now be demonstrated. 

There are on the San Joaquin River no intervening claimants or users between 
point of storage and point of diversion, while on the Sacramento River the point 
of storage and the point of diversion instead of coinciding are some 300 miles apart 
with very numerous intervening claimants and users. If it be conceded that both 
point of storage and point of diversion on the Sacramento River are also in 
possession of the United States, nevertheless, by reason of the gap between them, 
what is on the San Joaquin River highly favorable to the United States is on the 
Sacramento highly unfavorable. 

This is necessarily so for, in order that possession of point of storage and point 
of diversion might in like manner with the San Joaquin be elements of strength, 
the United States needs must be in possession also of both banks of the Sacramento 
River for the 300 miles intervening between Shasta Dam and the delta. Under 
California law, the riparian (or bank) owner on nonnavigable water owns to the 
thread of the stream—on navigable water above tidewater to low-water mark, and 
below tidewater, to high-water mark (civil code, sec. 830). Irrespective of the 
right, if any, of such riparian owner to the use of the water, he unquestionably has 
the right of possession to the stated limits and such possession may not be invaded 
even by the United States without payment of adequate compensation. 

The possession by the United States, therefore, of the points of storage and 
diversion with respect to the Sacramento River will enable the United States to 
divert and use only such portion of the water which arrives at the point of diversion, 
Meanwhile, through its intervening course, the water in the river, normal flow 
and flow released from storage at Shasta Dam, it must be remembered, retains no 
distinctive coloring. Therefore, whether the United States will receive at the 
point of diversion the quantities of water to which it is justly entitled is neces- 
sarily dependent in large measure upon the will of the intervening users. That 
is to say, it is dependent upon the degree to which the rights of those intervening 
users are defined with exactitude, as well as the extent to which those users volun- 
tarily confine themselves thereto. In the existing condition of human nature it 
may be confidently predicted that those intervening users, finding an abnormal 
increment in the stream, will each for himself define and exercise their rights in 
their own favor with substantial elasticity. " 
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In order, therefore, that the United States may receive a just division of normal 
and artificial flow, mace a common supply by the United States, the rights of 
the intervening users among themselves, and as ageinst the rights of the United 
States, must be defined, and that definition must be enforced. It is also now 
apparent that the absence of definition and enforcement, particularly on the 
Sacramento River, will operate very strongly against the United States. In 
lesser degree, this lack will also operate to the disadvantage of each intervening 
user in his relation to all others. In the absence of a comprehensive definition, 
interminable conflicts, disputes, and litigation will necessarily ensue. 

We have now noted one aspect of strength of the present position of the United 
States on the San Joaquin River, and its corresconding weakness on the Sacra- 
mento. However, on the San Joaquin the position of tre United States not only 
has elements of strength but also points of vulnerability. The rights of the 
United States to fully use the water of the San Joaquin is dependent upon its 
fulfillment of its commitment respecting the exchange of water, as has been noted. 
The moment it fails to discharge that commitment it must cease the storage of 
water on the San Joaquin River commensurate with the rights of all other parties 
to the exchange. As a corollary thereto, the obligation of the United States to 
supply water from Friant Dam will fall into default. The ability, therefore, of the 
United States to discharge its obligations under the exchange, and to utilize the 
water of the San Joaquin River for project purposes, is dependent upon its ability 
to continuously divert adequate quantities of water at the delta, which are largely 
derived from the Sacramento River. Its ability to do that in turn, we have seen, 
is dependent upon a definition and enforcement of rights to the use of water on the 
Sacramento River and the delta. If the United States fails for any reason to 
receive the water to which it is entitled at the delta, it must fail to discharge its 
commitments with respect to the San Joaquin Civision. 

There is a further vital distinction between the position of the United States 
on the San Joaquin River, and that on the Sacramento River. Reference to this 
distinction has heretofore been made, but the significance thereof has not been 
duly emphasized. There are, practically speaking, no rights on the San Joaquin 
River superior in right or earlier in priority to those the United States has acquired 
the right to utilize. On the Sacramento River, considered broadly, the diametric 
opposite is the case. It is axiomatic in water law that in order for free use to be 
made of a junior right the senior right must be adequately defined. Definition 
and enforcement of all rights on the Sacramento River is therefore necessary to 
free use and enjoyment by the United States of its acquired rights on the Sacra- 
mento River. The reason for this exists in the circumstance that the rights 
which the United States has acquired or proposes to acquire on the Sacramento 
River are all of relatively inferior priority. 

All the foregoing may be summarized to the effect that, before the United States 
can safely proceed with full assurance of orderly and successful operation of the 
project, an effective ceiling must be placed on all rights which are superior in 
right or earlier in priority to the acquired rights of the United States. In other 
words, before the United States can safely proceed with assurance of successful 
operation of the project, a comprehensive definition and enforcement must be 
secured with respect to all rights on both rivers which will be affected by operation 
of the project. 

The interdependence of rights on the San Joaquin with those on the Sacramento 
has been demonstrated. But there are further reasons for this inter-relationship. 
The United States proposes to sell rights to the use of water to be made available 
by the project. Such rights are necessarily in and to the use of water over and 
above that necessary to supply existing rights. Therefore, before the United 
States can enter into a contract to grant any such right, it must know definitely 
what it has to grant. Likewise the purchaser in entering into any such contract 
will necessarily make a definite financial commitment to pay for the right acquired. 
Prior to making any such commitment, such purchaser as a good businessman 
will need to know definitely the extent of the right he is acquiring. Unless a 
comprehensive adjudication on both streams has been made prior to the execution 
of any such contract, everything in respect hereto will be conjectural, nothing 
definite being known in advance. If assumptions are made, someone must take 
the risk of the accuracy thereof. Certainly the extensive outlays necessary to 
finance developments dependent on a continuous supply of water cannot reason- 
ably be made on an uncertain “‘if, as, and when”’ basis. 

In order to bring this point home, let us take a concrete illustration. Assume 
the United States proposes to contract for the furnishing of a water supply to 
a landowner for irrigation in the San Joaquin Valley. The source of this water 
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is more or less directly or indirectly the Sacramento River. Under existing 
law, it cannot be questioned that the main body of the Federal reclamation 
law is applicable to operations of the United States with respect to the Central 
Valley project. It is a fundamental provision of the reclamation law that the 
right to the use of water acquired thereunder shall be appurtenant to the land 
irrigated. (See Ickes v. For, 300 U. S. 82, 57 S. Ct. 412.) However, the right 
of the United States to deliver that water to that land is subject to numerous 
conditions. Without attempting to enumerate all, it without question is subject 
to all existing rights on the Sacramento River whatever they may be. It is also 
subject to the existing commitment of the United States respecting the exchange 
of water in the San Joaquin division. Elaborate determinations have been 
made concerning the amounts required to fulfill these and other conditions, and 
doubtless they will be remade, possibly more than once prior to operation of the 
project, but in the final analysis they consist wholly and entirely in assumptions, 
There is not and cannot be anything conclusive concerning them unless and until 
they are reduced to contract or decree. Any and all investigations are evidentiary 
merely. There is nothing conclusive about them. The same is true concerning 
such decrees as have been rendered with respect to such rights. These decrees 
are piecemeal and inconclusive due to the limited number of parties involved, 
as well as the circumstance they collectively are incapable of enforcement. Not 
only should each and every existing water right on both these streams be accu- 
rately known and located, but also there should be placed thereon an effective 
“eeiling’’ or limitation upon the right of exercise thereof prior to operation of 
the project. 

It has in fact long been widely recognized that full adjustment of water rights 
should precede not only project operation but also project construction. ‘This is 
recurred to repeatedly throughout the report on Federal reclamation to the Secre- 
tary of the Interior under date of December 1, 1934, by John W. Haw and F. E. 
Schmitt. At page 10, it is said: “Now that competent planning bodies are in 
existence or are being formed, it is timely to consider making the undertaking of a 
project contingent on the previous preparation of a comprehensive plan for the 
basin concerned, including full adjustment of water rights and such reservation of 
unappropriated rights as will permit execution of the plan.”’ On page 108 the 
following appears: ‘‘For practical success, of course, a complete adjustment of 
water claims would have to be reached and agreed upon by the several interests 
concerned,’ and on page 111 the following is stated as properly a condition 
precedent to Federal cooperation in reclamation of arid land: ‘That all water 
claims be adjusted and rights clarified before construction is undertaken, and the 
residual rights be reserved for the use of the public.” Finally, there is included as 
an integral part of the general summary and conclusions at page 131, the following: 
“To quiet conflicts over water rights, reduce litigation and render wasteful compe- 
tition for water appropriation unnecessary, it is desirable that full adjustment of 
water rights for the basin concerned be required before a project is undertaken, 
and that the water-control board or boards concerned appropriate or withdraw for 
use in the public interest all remaining waters.” 

It may now be taken as established that prior to project operation it is necessary 
that all rights on both the Sacramento and San Joaquin Rivers and their tribu- 
taries, which will be Ccirectly affected by project operation, must be compreben- 
sively defined so as to be capable of just enforcement. The next point for con- 
sideration then, is how this necessary objective may be consummated. The most 
expeditous and economical means in every way advantageous to all parties con- 
cerned, of securing such definition is evidently by negotiations leacing to a written 
agreement. However, in practice, this method is rarely possible except where the 
parties are few, and not by any means always possible even then. In a situation 
such as here presented where the necessary parties in interest may be numbered 
by the hundreds, such method holds no reasonable prospect of success. The sole 
remaining recourse is litigation. 

Suits for the determination and adjudication of water rights ere equitable in 
nature and are closely akin to actions to quiet title. As such, they ere peculiarly 
subject to the principles and practice of courts of equity. Nevertheless, such 
suits are widely recognized as of a nature apert—as by nature wholly or quasi 
sui generis. There is, therefore, judiciel recognition thet litigation over we.ter 
rights and the governing procedure justifies a separate classification. Doubtless 
due to the sunreme law of necessity, on account of the peculiar nature of the sub- 
ject matter, rights in and to flowing water, distinctive rules and principles gov- 
erning such suits have from time to time been formulated. Some of these are 
universally recognized while many are not. 
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Over a long course of years the courts have labored to adapt their ordinary 
processes to the difficult problem of the rendition of a decree involving water rights 
which would define each and every right involved and enable the enforcement of 
the decree as against each and every other right. This result is absolutely neces- 
sary and if not attained the time, effort, and expense involved, which frequently 
entails the expenditure of millions in money and many years in time for a single 
suit, the whole will be, and in the past frequently has been almost barren of results. 
Thus all too frequently one water decree merely lays the basis for another. When 
another conflict arises, it must be wholly relitigated from the be ginning. This 
necessarily follows from the principle widely applied that decision of the issues in 
one case is not binding on parties vitally interested, but not represented, nor 
is such a decree even binding on coparties as among themselves, unless the issues 
have been adequately presented among them by formal cross pleadings. There 
are a few decisions in some jurisdictions which establish water suits as an excep- 
tion to this rule but unfortunately this exception is not universally recognized, 
and where recognized is not always followed. 

Further, in the ordinary course of a water suit pursuant to the conventional 
processes, there is no means of assessing any portion of the expense to the tax- 
payers of the State generally although many intangible benefits undoubtedly 
accrue to them as a result of enforcement of an adequate comprehensive adjudica- 
tion. As has been noted, the State as representative of the whole people, has a 
very vital interest in settling, defining, and enforcing rights to the use of water 
When that is ac complished, particularly on a major stream system, a very sub- 
stantial increment is made to peaceful processes and a distinct contribution is 
tiereby afforded to the general welfare in its broadest sense. However, such 
apportionment is impossible in the ordinary processes of the courts, and no assess- 
ment whatever could be made of any portion of the cost to the general public. 
In the California statutory adjudication procedure strict recognition is given to 
this defect in the usual process. In the administrative process of enforcement of 
the decree one-half the cost is borne by the State, and by it passed on to the 
taxpayers. 

I'he ordinary processes of courts of equity, therefore, evaluated for the purposes 
of settling, defining, and enforcing water titles have been found inadequate. 
Throughout the western irrigation States this is almost universally recognized 
and in response to the demand, statutory adaptations of the usual and ordinary, 
that is, the conventional processes of equity courts, have been enacted. These 
differ in methods of approach only. With respect to all the objective is the same, 
to so mold the historic remedies afforded by courts of equity, as to supply an 
expeditious, relatively inexpensive, orderly and peaceful means of securing an 
equitable distribution of water to the parties entitled thereto. 

In a case involving many hundreds of parties, as would an adjudication of water 
rights on the Sacramento and San Joaquin Rivers, for illustration, to formally 
put in issue each and every right as against 2ach and every other right, would under 
the historic process require such an astronomical number of cross pleadings that 
no one would or could be expected to read them. Under the California statutory 
adjudication procedure, the interlocking claims of the parties automatically are 
put in issue as against each and every other right involved. The decree which 
follows is therefore completely comprehensive. There is thereby established a 
basis for the complete and just enforcement of the resulting decree, and the 
assurance of water distribution to the parties entitled thereto. 

Further, an administrative determination is first made by a State officer with a 
highly specialized staff, which serves to promptly settle and define the noncon- 
troversial rights. The true issues are thus winnowed out, developed and pre- 
sented by the means of filing of exceptions to this administrative determination, 
and if the contesting parties are dissatisfied with the final solution by the adminis- 
trative agency, these remaining issues, which are usually quite narrow and few 
in number, are presented to the court and may be quickly disposed of with a 
minimum of time, effort, and expense. 

When the entire process is concluded and any and all parties so desiring have 
had their ‘‘day in court,’’ and have been fully heard, a decree, comprehensive in 
the broadest sense of the term, is entered, meticulously defining each and every 
right involved as against each and every other right. Thereafter, if desired by 
the parties, a procedure may be invoked whereby the State police power is brought 
to bear in order that distribution in strict accord with the decree may be con- 
tinuously enforced. 

For present purposes it presumably is unnecessary and would extend the present 
consideration beyond reasonable length to describe the statutory processes in 
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further detail. It will therefore suffice to state that the statutory procedure is 
modeled closely upon that of Oregon. In Pacific Live Stock Co. v. Lewis (241 U.S. 
440, 36 S. Ct., 637, 60 L. Ed. 1084), an appeal from a decree affirmed by the 
Supreme Court of Oregon, was taken to the Supreme Court of the United States. 
A decree was rendered pursuant to the Oregon water code, which in all essential 
respects is identical with the California statutory adjudication procedure. Before 
the Supreme Court of the United States, the Oregon procedure was subjected to 
a searching attack, but the decree was affirmed on all grounds. The decision 
contains an excellent detailed review of the essential provisions of the statutory 
adjudication procedure which is highly commended. The Court strongly con- 
trasts the statutory proceeding with that under the usual equity procedure, 
saying that “the proceeding * * * althouch in some respects resembling” 
suits under the ordinary procedure “is essentially different from them.’ The 
opinion continues: 

“They are merely private suits brought to restrain alleged encroachments 
upon the plaintiff's water right, and, while requiring an ascertainment of the 
of the rights of the parties in the waters of the river, as between themselves, 
it is certain that they do not require any other or further determination 
respecting those waters. Unlike them, the proceeding in question is a quasi- 
publie proceeding, set in motion by a publie agency of the State. All claim- 
ants are required to appear and prove their claims; no one can refuse without 
forfeiting his claim, and all have the same relation to the proceeding. It is 
intended to be universal and to result in a complete ascertainment of all 
existing rights, to the end, first, that the waters may be distributed, under 
public supervision, among the lawful claimants according to their respective 
rights without needless waste or controversy; second, that the rights of all 
may be evidenced by appropriate certificates and public records, always 
readily accessible, and may not be dependent upon the testimony of witnesses 
with its recognized informities and uncertainties; and, third, that the amounts 
of surplus or unclaimed water, if any, may be ascertained and rendered avail- 
able to intending appropriators. 

“Referring to a situation resembling that to which this proceeding is 
addressed, the Supreme Court of Maine said in Warren v. Westbrook Mfq. 
Co. (88 Me. 58, 66, 35 L. R. A. 388, 51 Am. St. Rep. 372, 33 Atl. 665): ‘To 
make the water power of economic value, the rights to its use, and the division 
of its use, according to those rights, should be determined in advance. This 
prior determination is evidently essential to the peaceful and profitable use 
by the different parties having rights in a common power. To leave them in 
their uncertainty—to leave one to encroach upon the other—to leave each to 
use as much as he ean, and leave the other to sue at law after the injury—is 
to leave the whole subject matter to possible waste and destruction.’ In 
considering the purpose of the State in authorizing the proceeding, the 
Supreme Court of Oregon said In re Willow Creek (74 Or. 592, 613, 617, 144 
Pac. 505): ‘To accelerate the development of the State, to promote ‘peace 
and good order, to minimize the danger of vexatious controversies wherein 
the shovel was often used as an instrument of warfare, and to provide a 
convenient wav for the adjustment and recording of the rights of the various 
claimants to the use of the water of a stream or other source of supply at a 
reasonable expense, the State enacted the law of 1909, thereby to a limited 
extent calling into requisition its police power * * *.’ The district court, 
when making the remanding order, said: ‘The water is the res or subject 
matter of the controversy. It is to be divided among the several claimants 
according to their respective rights. Each claimant is therefore directly 
and vitally interested, not only in establishing the validity and extent of his 
own claim, but-in having determined all of the other claims’ (199 Fed. 502). 
And that court further said that what was intended was to secure in an 
economical and practical way a determination of the rights of the various 
claimants to the use of the waters of the stream, ‘and thus (to) avoid the 
uncertainty as to water titles and the long and vexatious controversies 
concerning the same which have heretofore greatly retarded the material 
development of the State.’ In such a proceeding the rights of the several 
claimants are so closely related that the presence of all is essential to the 
accomplishment of its purposes, and it hardly needs statement that these 
cannot be attained by mere private suits in which only a few of the claimants 
are present, for only their rights as between themselves could be determined. 
As against other claimants and the public the determination would amount 
teticthing ** 8: oy" 
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These statements by the Supreme Court of the United States are peculiarly 
applicable to the situation prevailing on the Sacramento River, and strongly 
support every point made herein for necessity for resort to the California statutory- 
adjudication procedure. That procedure has been upheld in all respects in Bray v. 
Superior Court (92 Cal. App. 428, 268 Pac. 374, 1081), and in Wood vy. Pendola 
(1 Cal. 2d. 435, 35 P. (24) 526). 

The next point which must necessarily be determined is whether in such a 
comprehensive adjudication it would be imperative to include the rights of the 
United States. Such rights are divisible for present purposes into two broad 
categories, those which repose in trust for the ultimate benefit of beneficiaries of the 
project, and those which the United States is entitled to exercise by authority of 
its sovereign capacity. The first class concerns those rights which the United 
States has acquired for project purposes, the second concerns those which it is 
entitled to exercise in its governmental capacity. By way of illustration, in the 
latter class is its power to aid and improve navigation. Included in the first class 
are those whereby additional water supplies will be made available to those having 
need thereof. 

In Col fornia y. Arizona (298 U.S. 558), the Supreme Court refused to entertain 
the application of Arizona for a judicial apportionment of the unappropriated 
water of the Colorado River among Colorado River Basin States on the ground 
that such apportionment could not be made without an adjudication of the rights 
of the United States to control navigation and to impound and control and dispose 
of surplus water in the stream not already appropriated, as any right of Arizona is 
subordinate to and dependent upon the right of the United States to such water, 
hence the United States would be an indispensable party to such apportionment 
proceedings. In like manner here, no effective comprehensive definition of the 
rights involved can be made and certainly ro definition can be made which wou!d 
be enforceable against all without embracing all rights on the streams including 
rights of the United States. 

The preceding leads inevitably to the conclusion that there is a prime necessity 
for a comprehensive adjudication of all rights to the use of water the natural 
regimen of which will be altered by operation of the Central Valley project, and, 
further, that such adjudication can only be effectively secured and enforced by 
resort to the California statutory-adjudication procedure. This requires that an 
unequivocal affirmative must be accorded to the first question herein stated. 
Consideration will now be given to the second which for convenience may be 
repeated here: 


“Problem No. 26. If there is need for such comprehensive adjudication, can 
the same be accomplished under existing law, and, if not, what enabling 
legislation is necessary?” 

Needless to state, there is no strictly Federal procedure at all analogous to this 
California statute. The essential question therefore is whether it is possible to 
include the rights of the United States in a proceeding pursuant to this statute of 
the State of California. There are numerous instances in reported and unreported 
decisions, where the United States has submitted its rights in connection with 
Federal reclamation projects, to adjudication by courts of the States concerned. 
In at least one instance adjudication of such rights, together with all other rights 
involved, was initiated in the United States in the Federal district court, and was 
referred to the State administrative agency, an order of determination was entered 
in the Federal district court and a decree rendered by the Federal court based 
thereon. So far as concerns the law of the State, the United States might initiate 
a comprehensive adjudication pursuant to the California procedure with respect 
to the Sacramento and San Joaquin Rivers. However, in such case the appropriate 
Federal officials would thereby submit the rights of the United States to adjudica- 
tion by State process. In the absence of jurisdictional objection, and in process 
of the proceedings in usual course, all rights of the United States would be included 
in the decree. There is at least one example of this having occurred in the current 
history of the California adjudication procedure. 

However, it is a principle which has frequently been applied by the courts that 
no officer of the Federal Government is authorized to submit any rights or property 
of the United States to the jurisdiction of any court without authority of an act of 
Congress. (See Stanley v. Schwalby (162 U.S. 255, 270), and decisions following.) 
But, so far as appears, that principle has never been applied where the United 
States has acquired such rights or property pursuant te the law of the State where 
it is proposed to adiucicate the same. The principle would appear to be particue 
larly inapplicab’e where such rights or property were acquired from the State 
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gratuitously, and wi hout compensating benefit other than the prospect of prompt 
completion and operation of the project. Such is in fact the case with respect t> 
all rights acquired by the United States in relation to the Sacramento division cf 
the project, and is in no small part the case with rights acquired or to be acquired 
with respect to the San Joaquin division. 

Again, it may be questioned that the requisite consent of Congr>ss dvs not 
apnear. In the Reclamation Project Act of 1939, apvroved Angst 4, 1929 
(Public, No. 260, 76th Cong., ch. 418, Ist sess.), section 2e ptovides in pert that 
“The term ‘project’ shall mean * * ¥* any project constructed or -pera‘ed 
and maintained by the Secretary (of the Interior, ef. sec. 2b) through the "ur:au 
of Reclamation for the reclamation of arid lands or other purposes.’’ The Central 
Valley project is a “‘proiect”’ within this statutory definition. (See sec. 2 -f act 
approved August 26. 1937, 50 Stat. 844, 850.) Section 14 of the Re-l m tion 
Proiect Act of 1939 further provides in part as follows: ‘The Secretary is further 
authorized, for the purpose of orderly and economical construction or op>rs*ion 
and maintenance of any project, to enter into such contracts * * * forthe 
adjustment of water rights, as in his iudgment are necessary and in the interests 
cf the United States and the project.” 

The sole possible point of dispute concerning the materiaslitv of the foregoing 
provision is whether a stipulation bv the Secretarv of the Interior filed »t the ep- 
provriate juncture in a comprehensive adjudication pursuant to the Csli’ornia 
statutorv-adiudication procedure, micht be pronerly considered a “‘contreet ‘or 
the adiustment of water rights,’’ the balance of the conditions preser*hed bv the 
Federal statute being without question amonlv fulfilled as anpears from the fore- 
going consideration. It is too fundamental for argument that a contract need not 
be bilateral, and unilateral contracts are too common to require or justi*v suport 
bv citation of authoritv or even illustration. The sole question therefore is 
whether such a unilateral contract is acted on by the other party thereto, and 
whether there is adequate consideration, 

Although it is believed the Secretarv of the Interior is amplv authori-ed to 
submit the richts of the United States to adiudiestion vursnant to the Cclforria 
statutorv adiudication procedure, the subiect will be brieflv exnlored under the 
assumption that such is not the ease. In such event, naturallv, it would he neces- 
sary to secure authorization by Congress sunnlving the consent of thet body. 
There is precedent for such course (State of Indiana v. Killiqrew, 117 Fed. 24 8%), 
was an action on an official bond given bv the defendant Killigrew ‘or faithful 
performance of the duties of clerk of a State court. Bv Federel law it wos the 
dutv of the defendant to collect certain fees in naturalization proesed'ngs, and 
there was no provision of Stste law referring thereto. It annears the defendant 
had failed to properly account to the prover Federal authoritv for such fees, The 
defense was that an act of Coneress alone could not lawfully impose duties on a 
State officer. Judement for defendant was reversed. Here, of course, the ease 
would be much stronger, for if exoresslv authorized bv Federal law, ine'usion of 
Federal water rivhts in the statutory-adjudication procedure would be valid under 
both Federal and Stste law. 

It is believed that it has heen demonstrated, subject to sunplvying such detsiled 
analyses and briefs of snecifie points as may be called for, that a comprehensive 
adjudication of all rights to the use of water on the Sacramento and San Joaquin 
Rivers is imperative as preliminary to successful and orderly oneration of the 
Central Vallev project, and that such adjudication must include any and all 
rights of the United States. Some of these, stemming more or less directly from 
the Federal Constitution, the supreme law of the land, as is frequently said are 
‘paramount powers.”’ Such rights, it may be, it is imnossible to adjucie>te in 
definite terms by limiting exercise thereof to volume and season. Tf such should 
eventuate, the sole alternative would be to declare the right according to its true 
status, without attemuvting to impose limitations or conditions. In any event, 
it is not believed possible by any means, or by any recourse, so long as our courts 
are open, to other than delay or postpone the inevitable result. Eventually, 
either adeauatelyv or inadequately, either as a whole or piecemeal, the water rights 
here considered will of necessity eventually pass through the courts. 

It therefore appears there is no insuperable obstacle to the inclusion in a com- 
prehensive adjudication pursuant to the California statutorv-adjudication 
procedure, of all rights to the use of water affected by the Central Valley proiect 
and to including therein the rights of the United States. It is believed that these 
conclusions in answer to the foregoing stated problems are well grounded in fact 
and that all intermediate conclusions are sound and can be amply supported, 
Both inay readilv be demonstrated but it would appear for present purposes the 
foregoing is ample to justify the inclusion of the stated problems in the agenda 
for further study. 
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DEPARTMENT OF THE INTERIOR, 
BurEAU OF RECLAMATION, 


March 10, 1948. 
Mr. Epwarp Hyart, 


Executive Officer, Water Project Authority, 
Sacramento, Calif. 


Dear Mr. Hyarr: I have thoroughly considered a recommendation by Dr. 
Barrows for the inclusion of a problem on adjudication of water rights in the Central 
Valley project studies. In this connection I reviewed your letter of November 18 
to Dr. Barrows and Mr. Holsinger’s memorandum of December 10 on this subject. 

You and I have discussed this subject at various times over a period of years 
and I believe you are thoroughly familiar with my views which I feel are well 
supported by facts. In the light of all the circumstances, I find it unwise to recede 
from the position I have previously taken. In consequence I have advised Dr. 
Barrows that I cannot approve the inclusion of any problem relating to the 
adjudication of water rights in the Central Valley project studies. 

Very truly yours, 
JOHN C. PaaE, Commissioner. 





Exuipir No. 10 


Excerpts From TEstimMony RELATING TO THE ORIGIN OF AND THE CONTENT OF 
AN UNSIGNED DRAFT OF A SUGGESTED LETTER To BE SENT FROM THE SECRETARY 
OF THE INTERIOR TO THE GOVERNOR OF CALIFORNIA 


Senator Hutsg. Now, just one other question, Mr. Chairman, if I may. I 
would like to ask Mr. Graham, since the question was directed to him by Mr. 
Yorty, what State officials are insisting that you bring this suit of adjudication? 

Mr. Grauam. I think I undertook, Senator, to point out to Mr. Yorty that 
that was not my understanding. No State official is insisting on anything in 
this connection. As I tried to emphasize, we are discussing it among ourselves, 
between the State representatives and representatives of the Federal Government, 
and there has been no such insistence at all. 

Senator Huusg. And so far this has been merely a round-table discussion with 
no insistence from any State official? 

Mr. GraHAm. That is true. 

Congressman PouLson. Who were in that round table? 

Chairman EnNGLE. Would the Senator from El Centro yield to the Senator from 
Turlock? 

Senator Huse, Yes. 

Senator DoNNELLY. That is all, Mr. Chairman. 

Congressman PouLson. Would the Senator from El] Centro yield? 

Senator Huse. Certainly. 

Congressman PouLson. Would the distinguished Senator ask both Mr. Graham 
and Mr. Edmonston who the representatives are, what offices of the State, 
including the Governor, the attorney general, and the like who have been rep- 
resented at these round-table conferences discussing the probability of judicial 
action to determine the water rights? 

senstor Huuse. I would like to direct that question to both Mr. Graham and 
Mr. Edmonston. 

Mr Graham. Discussions have been had between representation of the Bureau 
of Reclamation and the Attorney General of California, a deputy attorney general, 
and Mr. Holsinger, of the division of water resources. Then there was a further 
conference, and at that point I will defer to the State representatives of that 
because I was not in attendance. 

Congressman Povuuson. A further conference? 

Mr. Granam. Yes, I| refer particularly—is Mr. Brown here? 

Attorney General Brown. Yes. 

Chairman Eneir. Let’s keep the record straight. This is Edmund G. Pat 
Brown, the Attorney General of California. Now, proceed. 

Attorney General Brown. There was one conference with Mr. Graham, Mr. 
Holsinger, and Mr. Goldberg and myself, and Mr. Boke, and one conference with 
the Governor, Mr. Holsinger, Mr. Edmonston, Mr. Goldberg, myself, and one 
other gentleman. There have been only two conferences, although I think 
Mr. Graham has had telephone conferences with various individuals. 

Congressman PouLson. At any time at these conferences have you had a 
memorandum from the Secretary of Interior or from anyone in the Department 
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of Interior, high up, with any suggested recommendation for the handling of 
this matter? 

Attorney General Brown. There was a letter prepared by the Bureau of 

feclamation. I don’t know who signed it. There was no signature on it. It 
was just a suggested letter that was given to our office by Mr. Graham, I imagine. 
Mr. Goldberg can answer that. I think we have that letter in our possession, 
suggesting this litigation. 

Congressman Povu.son. Would it be in order for this committee to have a copy 
of that letter to have an idea of what it says? 

Attorney General Brown. I see no objection at all, although the letter does not 
belong to me. It belongs, of course, to the Bureau of Reclamation, and I think 
they should give their consent to it, but I have no objection myself to giving you 
the copy that we have. 

Congressman Poutson. I will ask Mr. Graham. 

Mr. GrauHam. The letter was a draft only and was never submitted for signa- 
ture, but it was prepared in order to record the considerations which have been 
brought out in these hearings here. As Mr. Brown said, copies of it were not 
distributed, but I showed a copy to Mr. Brown and Mr. Goldberg, and I believe 
they still have a copy. It is only a draft, but we have no objection to putting it 
before the committee. 

Congressman PouLtson. You will so do, then? 

Mr. GrauHam. Be glad to. 

Chairman ENGie. Without objection and with the understanding this is a 
draft of a proposal and is unsigned and only preliminary in nature, it will be made 
a part of the committee’s record. 

Mr. Grawam. May I add, Mr. Chairman, not only is it a draft, it was prepared 
as set up for the signature of the Secretary of Interior, addressed to the Governor 
of California, but it has never been seen by the Secretary of Interior. 

(The letter referred to above is as follows:) 


Unrrep States DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C. 
Hon. Earit WARREN, 
Governor of California, 
Sacramento, Caltf. 

My Dear GoveRNoR WARREN: With the advent of the full-scale operation of 
the Central Valley project it is more important than ever that the efforts of the 
State of California and the United States be blended into the highest composite of 
efficiency and unanimity in the interests of the people of California and the entire 
Nation. 

[t was inevitable that the Central Valley project, which was originally con- 
ceived and planned as a State project but which. at the urgent instance cf the 
State, was authorized by the Congress for construction and operation under the 
Federal reclamation laws, would be fraught with controversies—engineering, 
economic, social, political, legal, and philosophical. Many of these controversies 
have been resolved, some we still have, and we know that new ones will arise. 
Such evolution is, of course, a wholesome product of our form of government. 

The purpose of this letter is to identify some of the current and imminent prob- 
lems presented in the operation of the project and to solicit the fullest collaboration 
of the State of California, through its existing facilities and available mechanisms, 
in the solution of these problems. 

It will be recalled that when the Ivanhoe Trrigation District instituted a pro- 
ceeding in the Superior Court of California in and for the county of Tulare, 
for the confirmation of the validity of its 40-vear water service and distribution 
system repayment contract with the United States, then Attorney General Fred 
N. Howser filed an answer attacking the validity of the contract under both the 
State and the Federal law. Subsequently his successor, Attorney General Ed- 
mund G, Brown, reached the conclusion that the law of California authorizes an 
irrigation district to enter into such a-contract with the United States, joined with 
the Ivanhoe district in urging a decree of validation, and actively participated 
in the ensuing proceedings. This action, it is worthy of note, was taken with the 
unanimous concurrence of the members of the Water Project Authority of Cali- 
fornia, as evidenced by its resolution of March 27, 1951. At the request of the 
California Director of Public Works, Attorney General Brown likewise has en- 
tered the proceeding for the validation of the 40-year water service and distribu- 
tion system repayment contract between the Madera Irrigation District and the 
United States, in support of the district’s prayer for a validation decree, 
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Again, the State of California, through Attorney General Brown, Assistant 
Attorney General Shaw, and Deputy Attorney General Goldberg, recently took an 
active part in the defense of Rank V. Krug and Hollister V. Krug, which are pend- 
ing suits to enjoin named Federal officials in the operation of Friant Dam and 
Reservoir. 

These activities, I hope, are symptomatic of the kind of continuous collaboration 
between the State of California and the United States which will permit an 
orderly effectuation of the highest development and enjoyment of California’s 
water resources. 

The State of California of course asserts a certain scope of jurisdiction of water 
of the State and of its use, and by section 8 of the Reclamation Act of 1902 (32 
Stat. 388, 390), the Congress enjoined the Secretary of the Interior, in carrying 
out the provisions of the act, to proceed in conformity with State law. The most 
recent judicial recognition of this statutory principle is in the //nited States v. 
Cerlach Live Stock Company (339 U. 8. 725), decided June 5, 1950, in which the 
Supreme Court of the United States reviewed the administrative practice of 
the Bureau of Reclamation in carrying out the provisions of section 8. 

The current estimate of the cost of the construction of the Central Valley 
project is $700 million. The recoupment of the legally reimbursable portion of 
this Federal expenditure is necessarily duty, on the part of the United States to 
operate the project as it has been planned by both the State of California and the 
United States. This freedom in turn depends on the validity and extent of the 
rights of the United States to store, divert, and use water under the law of Calj- 
fornia. These rights have their inception in certain applications by the California 
director of finance to appropriate unappropriated water, which have been or are 
to be assigned to him to the United States, in certain applications made by the 
United States itself, and in already vested rights to the use of water which have 
been acquired by the United States from private parties through negotiated 
purchase or inverse condemnation involving the payment of compensation. 

The acquisition or adjustment of private water rights on the San Joaquin 
has been substantially accomplished through negotiated settlements and inverse 
condemnation suits, save for some 37 suits which remain pending, including 
Rank v. Krug and Hollis‘er v. Krug, to which I have already referred. On 
the Sacramento River, however (the legally defensible right to carry Shasta 
storage water through which is the key to the project operation), it is imperative 
that there be some definitive ascertainment of the quantum of the natural flow 
protected by the applications to store and divert water. This in turn can be had 
only through an authoritative determination of the extent of the private uses 
which, under California law, are senior in right to the applications filed by the 
State director of finance and the United States. 

To this end the Bureau of Reclamation has for several vears been engaged in a 
comprehensive investigation and assembly of factual data concerning water uses 
on the Sacramento River. This program has been implemented by the contract 
of July 1, 1950, between the United States and the California Department of 
Public Works, whereunder the State office is preparing and submitting to the 
Bureau of Reclamation a separate detailed report for each diversion that has been 
and is being made along the Sacramento River and its tributaries upstream from 
the city of Sacramento. This eontract was made for a 3-vear period and it 
contemplates reimbursements to the State by the United States in an amount 
not to exceed $300,000. The material furnished by the State and other informa- 
tion obtained by the Bureau of Reclamation from title insurance companies, 
water users, and other sources is being consolidated into comprehensive factual 
reports which in general may be made available to the major interested water 
users’ organizations, 

At this point in the conduct of the fact-finding program it is appropriate to 
contemplate the mechanics by which its products may be employed most effec- 
tively and definitely. This problem has been considered most carefully and at 
length, and it has been the subject of discussion from time to time among mem- 
bers of the staffs of the Bureau of Reclamation and the State division of water 
resources. 

I cannot be too emphatic in repeating my own conviction that the ultimately 
mutual objective of this cooperative program is an authoritative determination 
of the validity and extent of the private rights to the use of water which have been 
perfected under State law, in order that the plan of operation of the project may 
be carried forward effectively, not merely because of the financial stake of the 
taxpayers of the entire Nation, but more directly for the immediate beneficiaries 
of the project, who are all of the people of California. 
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The United States, through the Bureau of Reclamation, of course has an im- 
mediate responsibility for the accomplishment of this objective. But I conceive 
the State of California, as the initial planner of the project, as the assignor of 
applications representing a substantial portion of the water needed for the oper- 
ation of the project, and as parens patriae of all its citizens, also to have a most 
direct responsibility, which should be met through active and positive participa- 
tion in any proceedings, in whatever forum, looking toward the solution of the 
water problems of the Sacramento River. 

After careful consideration it seems clear to me that the one orderly and ap- 
parently the most fair and most effective procedure would be for me to request 
the Attorney General of the United States to institute an appropriate proceeding 
in the United States District Court for the Northern District of California, in the 
name of the United States, and for the State of California, through its attorney 
general, to join as a party to such a proceeding, in support of the applications 
which have been assigned to the United States by the State director of finance. 

I therefore am considering the submission of such a request to the Attorney 
General of the United States shortlv. In so doing, I should recommend that he 
consider a motion to the court that factual issues concerning the relative rights 
to make private diversions of water be referred to the California State engineer 
for a report to the court. In this manner, the rights of all interests could be 
judicially determined in conformity with State law, and the existing facilities 
and available mechanisms of the State might be employed in responsible aid of 
the court’s fact-finding functions. 

I am sending a copy of this letter to Attorney Genera] Brown and a copy of 
my letter of transmittal to him is enclosed. 

I shall appreciate having the benefit of an expression of your views when you 
have had an opportunity to study my proposed request. 

Sincerely yours, 
Secretary of the Interior. 

Chairman ENcirE. Now, the gentleman, Senator Hulse, has the floor, but I 
think we better give our court reporter a chance to replenish her supply of paper. 
The committee will stand in recess for 5 minutes. 

Thereupon a recess was taken at 11 a. m.) 

Chairman Enc.ir. The committee will be in order. Senator Hulse has the 
floor. 

Senator Huuse. Mr. Chairman, I would like to ask just one more question of 
Mr. Graham, if he can answer it. Do you know, Mr. Graham, who initiated 
originally these round-table discussions at which the suit for adjudication of 
water on the Sacramento River were discussed? 

Mr. Granam. I did. 

Senator Hunse. The State officials did not initiate that? 

Mr. Granwam. If you are referring specifically to the so-called round-table 
discussions, that is correct. Of course, we have a history in the record here on 
the same subject, which goes back to about 1939. The particular talks that have 
been identified in response to the question of one of the members of the com- 
mittee—I believe it was the chairman—were initiated at my suggestion. 

Senator Huuse. Thank you. 


Exuipit No. 11 
SACRAMENTO VALLEY WatTEeR Users COMMITTEE OF THE 


CALIFORNIA CENTRAL VALLEYS FLOOD-CoNTROL ASSOCIATIO 
Sacramento, Calif., October 25 


N, 
, 1961. 
Mr. StepHen W. Downey, 
Downe ye: Brand, Seumour & Roh wer, 
Capital National Bank Building, Sacramento, Calif. 

Dear Mr. Downey: The Sacramento Valley Water Users Committee at a 
regular meeting October 18, 1951, in Sacramento, authorized you as its attornev 
to represent the committee in the hearings to be held in Sacramento October 29, 
30, and 31, 1951, of the house subcommittee on interior and insular affairs, 
and the joint interim committee on water problems of the State legislature. 
Your attendance at such hearings and participation in the presentation of such 
information, statements, or other material, as in your judgment will best represent 
the mutual interests of the committee and its membership is therefore requested. 

The Sacramento Valley Water Users Committee—a committee of the Cali- 
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fornia Central Valleys Flood Control Association—represents the membership of 
that association with respect to water problems together with certain of the water 
users in the Sacramento Valley who divert directly from the Sacramento River 
but who are not regular members of the association. 

The committee as constituted represents more than 85 percent of the total 
volume of all water annually diverted for irrigation purposes from the Sacramento 
River between Redding and the river’s confluence with the San Joaquin River at 
Collinsville. While a great percentage of the total water annually used is diverted 
by a relatively small number of individual diverters, these large diverters are in 
the main irrigation districts, reclamation districts, or mutual water companies 
who serve many thousands’ of individual landowners and who in reality are 
merely the legal holders of the water right as trustees for the landowners. 

While the total of individual landowners depending on these rights for irrigation 
has not been tabulated, it may be of interest to point out that in the Glenn-Colusa, 
irrigation district, which is the largest single user of water in the valley, there are 
over 1,000 individual landowners. The average size of individual holdings (of 
irrigated land) in this district is approximately 72 acres. Also on this same line, 
in the Anderson-Cottonwood irrigation district, there are over 2,000 individual 
holdings in a total area of 32,113 acres. 

Very truly yours, 
Joun M. Luruer, 
Secretary, Sacramento Valley Water Users Committee, 


a 


(The following statement was prepared for the Sacramento Valley Water Users 
Committee by Stephen W. Downey and Martin McDonough, its attorneys. It 
was the basis for a speech made recently to the Sacramento Valley council of the 
State chamber of commerce.) 


Water RIGHTS ON THE SACRAMENTO RIVER 


Most of you noticed from the press that on September 13 of this vear the State 
division of water resources issued advertising notices of five applications by the 
United States Bureau of Reclamation for use of Sacramento River water in the 
operation of the Central Vallev project. 

The proceedings ! which will be held on these applications are of considerable 
interest to water users in the central valleys of California and are of vital impor- 
tance to the users of water from the Sacramento River and its tributaries. It is 
not necessarv here to labor the importance or value of water to our agricultural 
enterprises or the broader economic effects of water supplv in the community, al- 
though vou will see that thev are involved. Mv concern is to explain why every 
water user in this basin is affected by these applications. 

First, let us see what the avplications are. Two of them? were originally filed 
bv the State denartment of finance in 1927 and two more* were filed by that 
devartment in 1938. All four were assigned to the bureau in 1938. The fifth 
application * was filed by the bureau itself in 1943. All of the applications were 
amended into final shane this past June.5 

These apnvlications, if approved bv the division of water resources, may result 
in the creation of water rights in the Bureau having a priority relating back to the 
date on which the applications were filed. Thev propose to store all the winter 
flood waters of the stream reaching Shasta Reservoir, up to 6,500,000 acre-feet 
a vear. In addition, the 1927 applications propose to take substantially all the 
summer flow of water in the stream at Shasta Dam to which prior rights had not 
alreadv attached before Julv 30, 1927; and the 1938 filings propose to take sub- 
stantially all the summer flow in the stream below Shasta to which prior rights 
had not attached before August 2, 1938. <A considerable, though as vet unde- 


termined, amount ® will be exported from this valley to the San Joaquin Valley; 

1 The advertising notice allows 60 days in which to protest the annlications. The rules of the divi 
allow 15 dave to answer (23 Cal. Adm. Code 72% Either of these periods may he extended. <A formal hear- 
ine follows the Fling of proner protests nniless the latter are withdrawn, and parties in interest are entitled to 
20 davs’ notice (23 Cal. Adm. Code 79%) 

2 Nos. 5495 (power) and 5626 (irrigation, navigation, and incidental domestic, stock-watering, and recrea- 
tional nsec) 

3 Nos, 924 (irrieation, flood control, navigation, and incidental domestic, stock-watering, and recreational 
usec) and 9285 (nower) 

4 No. 19588, power and incidental domestic use at Keswick Dam. 

8 Tre 18 


* The applications provide for a 4,600 c. f. s. capacity canal from the delta to Mendota pool, 


on 
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a@ smaller amount’ is being now diverted outside the valley through the Contra 
Costa Canal. 

Such a massive appropriation of water naturally alarms the Sacramento River 
agriculturalists. All the normal ways for protecting a valuable water right and 
for acquiring a right to additional water as it is needed disappear. The river 
is controlled by a Federal agency through giant reservoirs and canals so that the 
individual water user cannot tell what has become of his water or how to get it 
back. There is little wonder that the Bureau’s applications have created as 
much furor as they have. 

To most of you this may begin to sound like an old story, the story of the battle 
among State, local, and Federal agencies for control of the Central Valley project. 
In this case, however, we are debating a different issue, which is the effect of the 
project in the Sacramento Valley; and the problems to be discussed would need 
to be solved no matter what agency operated the Central Valley project. 

Under the circumstances Sacramento River water users are entitled to ask, 
and have answered, the following questions, among others: (a) Are the quantities 
of water to be exported from this valley sufficiently great to interfere with the 
reasonable development in this valley; (6) Will existing water rights on the river 
be disturbed; and (c) Are water users in this valley to be wholly dependent in the 
future on contracts with the Federal Government for all water in excess of their 
ancient rights? 

On the first point, the effect of diversions out of the watershed, there should 
reasonably be only one answer. Colonel Marshall’s recommendation,’ and that 
of every report by the State engineer dbaling with the Central Valley project 
since,® has made it clear that only surplus waters should be taken from the 
Sacramento Basin. The several legislative committees which studied the project 
from 1927 to 1932 incorporate the same stipulation in their reports.!° This 
requirement was written into law in the Central Valley Project Act of 1933, the 
relevant portions of which now read: 

Sec. 11460. In the construction and operation by the authority of any project 
under the provisions of this part a watershed or area wherein water originates, 
or an area immediately adjacent thereto which can convenisntly be supplied 
with water therefrom, shall not be deprived by the authority directly or indirectly 
of the prior right to all of the water reasonably required to adequately supply 
the beneficial needs of the watershed, area, or any of the inhabitants or property 
owners therein. 

Sec. 11463. In the construction and operation by the authority of any project 
under the provisions of this part, no exchange of the water of any watershed or 
area for the water of any other watershed or area may be made by the authority 
unless the water requirements of the watershed or area in which the exchange 
is made are first and at all times met and satisfied to the extent that the require- 
ments would have been met were the exchange not made, and no right to the use 
of water shall be gained or lost by reason of any such exchange." 

Representatives of the Federal Government have on many occasions declared 
their intent to adhere to the principle involved.” In a speech at Oroville, Calif., 
on October 12, 1948, Secretary of the Interior Krug said, with respect to diversion 
of water: 

‘“‘Let me state, clearly and finally, the Interior Department is fully and com- 
pletely committed to the policy that no water which is needed in the Sacramento 
Valley will be sent out of it. * * * There is no intent on the part of the 
Bureau of Reclamation ever to divert from the Sacramento Valley a single acre- 
foot of water which might be used in the valley row or later.” 

The 1951 legislature accordingly enacted a bill introduced by Assemblyman 
Arthur Coats of Yuba City to put the requirement of Bureau compliance into the 
State law.'3 There was no objection to the bill. 

With all these declarations, then, why are the Sacramento River water users 
worried? Only because we have not yet seen any plan to implement these declara- 


7 350 c. f. s. capacity. 

® Irrigation of Twelve Million Acres in the Valley of California, November 1921. 

® See appendix A. 

0 See appendix A. 

11 These two secticns were originally a part of section 11 of the Central Valley Project Act of 1933 enacted 
by Stats. 1933, ch. 1042, p. 2643, and approved by the people at a referendum election held on December 
19, 1933. 

12 Letter, Boke to Engle, dated November 15, 1949, published at pp. 195-196 of the hearings before a sub- 
committee on irrigation and reclamation, House of Representatives, on H. R. 830, 1949, set out in full in 
appendix C, 

13 See appendix B. 
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tions. Assistant Secretary of the Interior Warne said in a letter dated May 17, 
1948, to Congressman Lea: 

‘‘As you know, the Sacramento Valley water rights are protected by: (1) Rec- 
lamation law which recognizes State water law and the rights thereunder; (2) the 
State’s Counties of Origin Act, which is recognized by the Bureau in principle, 
and (3) the fact that Bureau filings on water are subject to State approval.” 

It would seem from this that the Bureau recognizes that the time to implement 
the protection for Sacramento Valley water users is at the time the Bureau’s filings 
are presented for State approval, and that will be in the proceeding now beginning. 

Accordingly, the Sacramento Valley water users want assurances in the permits 
issued to the Bureau that they will be protected in their water requirements in 
the manner that has always been contemplated; that only surplus waters will be 
diverted from the watershed, and new projects can and should be built to supply 
the surplus. The Sacramento Valley water users do not want to rely on the con- 
struction of additional storage for their necessary water, if and when there is a 
scarcity; they want the supply to other areas to depend on the additional storage 
as the adopted plan contemplates. 

As to the inquiry, dealing with the effect of permits and licenses granted to the 
Bureau on existing water rights, the Sacramento Valley water users have a claim 
that the Bureau shall not be permitted to assert the sovereign power in its opera- 
tion of the project so as to deprive water users of their ancient rights by devotion 
of the water to public use. It is true that the reclamation law says that the 
Bureau is subject to State law with respect to water rights; but the application of 
that doctrine here is not as clear as it might be, and the recent Gerlach case shows 
that the Federal Government is ready to assert its sovereign claims in cases where 
such assertion is not anticipated. Certainly it was never contemplated that the 
public operation of the Central Valley project would cause priorities to be attached 
to the use of water by the operating agency so as to disturb long vested rights; on 
the contrary, the intention was at all times to have the project operate upon sur- 
plus waters. In view of this long history and in accordance with the clear require- 
ments of the public interest the State has the authority and the duty to provide in 
issuing the permits that the Federal Government shall not profit at the expense of 
vested rights by the attachment of the public use to nonsurplus water. 

The Federal Government should have no objection to such conditions and pro- 
visions as it has repeatedly assured the water users in the Sacramento Valley that 
it does not seek to interfere with existing rights. 

The third question is whether the water users in the Sacramento Valley are 
relegated to Bureau contracts for all water for their future needs. In both of the 
irrigation applications now under consideration the Bureau states that it will 
supply water within the Sacramento Valley as well as in the other project areas 
“provided that the delivery of the water is conditioned upon execution of valid 
contracts for such deliveries.”” The valid contracts referred to are of course repay- 
ment contracts under the reclamation law. 

It is understandable that as to water stored at Shasta Dam, at a tremendous 
expense, the bureau must seek repayment of the investment by sales of water, 
and such a repayment plan has always been contemplated. However, the water 
users are not all yet fully aware that the Bureau apparently plans to sell the natural 
flow of the stream as well as the stored water, if that is what they plan to do. 

The filings on which the bureau relies were made by the Department of Finance 
in 1927 in aid of a coordinated plan of development of the waters of the State. 
Those filings were maintained by the State for many years before they were 
assigned to the Bureau, and it has always been understood that they could not 
be used for a purpose inconsistent with the State water plan. The State water 
plan has never contemplated the sale of the natural flow of the Sacramento 
River to Sacramento River water users. None of the project works benefit the 
Sacramento Valley users of the natural flow and its is not proper that they should 
be included in the project. The State engineer is expressly vested with the 
authority and discretion to deal with such applications in the public interest, and 
in view of the long established State policies in such matters he should have no 
hesitation in exercising this authority. 

The conditions which we will propose to the Bureau and to the division do not 
reflect on the Bureau or imply that its operation of the project will not be fair and 
reasonable. Assuming all this to be true, the control and conditioning of water 
rights in the public interest is by State statute vested in the division of water 
resources and the Bureau is by its own law subject to that authority. In order 
that the historical purposes of the project may be carried out with as little mis- 
understanding as possible it is vital that the State engineer coordinate the project 
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with the over-all plan for water development of the State, and we believe that 
the conditions we have outlined here are appropriate for that purpose. 

Tt should also be pointed out again in closing that nothing which the Sacramento 
Valley water users want will interfere with the operation of the Central Valley 
project as that operation has always been viewed and voted on nor with the 
repayment for the project by the beneficiaries thereof. The present proceeding 
is the forerunner of other proceedings on other streams as the major developments 
for basin development are brought into operation. There are many of us who 
will try to see that the great good which will result to the State from these develop- 
ments does not make us lose sight of the protection necessary and desirable for 
existing water rights in the Sacramento Valley. 


ApPpENDIX A (DowNey STATEMENT) 


STATEMENTS From OrrictaL Sources IN CALIFORNIA AS TO THE INTENDED 
NaTuRE OF WaTER TO BE EXPORTED FROM THE SACRAMENTO VALLEY UNDER 
rHE Stare WatTerR PLAN 


BULLETIN NO. 4. WATER RESOURCES OF CALIFORNIA, 1923 


In the comprehensive plan,! the excess waters of the Sacramento drainage 
basin would be collected in the mein river channels and, by means of a dam 
across Carquinez Streits below the mouth of both the Secramento end San 
Joaquin Rivers, this water would ke Civerted into the lower San Joaquin. River 
from which the grand canal would take its water. Thus the cost of cond uit would 
be obviated for the full length of the Sacramento Vallev. The grand cane] would 
follow the smooth velley floor and its excavation would be the cheapest type of 
earthwork (pp. 47, 48). 


BULLETIN NO. 9. SUPPLEMENTAL REPORT ON WATER RESOURCES OF CALIFORNIA, 1925 


Further, while the 1921-23 studies demonstrated that there is more than 


enough water in the Sacremento Valley for its own use, they also show that the 
surplus of easily Ceveloped water, is not so great but that its residents would be 
gravely concerned that the cost of their own weter Cevelopment might not be 
increased by exportations. Expensive reservoirs for impouncing floodwater 
will bave to be constructed before much more Sacramento River water can be 
utilized. Again, the transportation of export weter past the diversions elong 
the mein channel of the Sacramento River, especielly during seesons of low flow, 
would be replete with strife and contention. Only as the development of surplus 
water for exportation is completely coorcinated with local use in the Sacramento 
Valley, could its residents be expected to acquiesce. In fact, the whole dis- 


the civersion of surplus weters from the Sacramento River into the 


San Joaquin Vellev, must be predicated upon the institution of a coorcinated 
development in both velleys that gives full protection against present or future 
loss to the owners of vested rights and to present users of water as well as to those 
potential users whose lands lie tributary to streams from which exportations of 
water are proposed (p, 18). 


cussion ot 


BULLETIN 12, SUMMARY REPORT ON THE WATER RESOURCES OF CALIFORNIA AND A 
COORDINATED PLAN FOR THEIR DEVELOPMENT * * * 1997 


As directed by your honorable body in chapter 477 of the 1925 statutes, the 
division of engineering and irrigation, State department of public works, has 
prepared a coordinated plan for the development of the waters in the major 
geographic divisions of the State. This plan provides for the storage of flood 
waters for conservation purposes, the transportation of surplus waters of the 
Sacramento drainage basin to the deficient areas in the San Joaquin Valley, an 
adequate summer flow in the Sacramento River fer navigation and salt water 
control (pp. 26, 27 

The most accessible region of surplus is the Sacramento and upper Trinity 
drainage basins. Here is ample water, taken with the San Joaquin Valley streams, 
for the full development of both valleys. The complication and large cost of 

1 “In the presentation of these plans no thought is entertained of moving water from one drainage basin 
to another unless and wntil sufficient water has been develored to meet the full irrigation requirements of 
the first drainage basin.’’—Irrigation of Twelve Million Acres in the Valley of California, Col. Robert 
Bradford Marshall, 1921, p. 2 
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transporting the surplus waters of the Sacramento several hundred miles te the 
southern San Joaquin Valley, requires a comprehensive treatment of the problem. 
The coordinated plan proposes to correlate the conveyance of a new supply into 
the southern San Joaquin Valley with the development of water for loca] needs 
throughout the length of the two valleys. In this way the new supply may be 
obtained with full protection to established properties (p. 36) 


SUPPLEMENTAL REPORTS OF THE JOINT COMMITTEE . * DEALING WITH 
THE WATER PROBLEMS OF THE STATE . * APRIL 9, 1929 


It is accordingly suggested and recommended that the State adopt a policy for 
the maximum conservation and ec@nomic use of its waters as follows (p. 190). 


* « * " * 


1. It shall be the policy of the State to extend to areas of surplus water, from 
which, under the coordination policy or the development thereof, areas of deficient 
water may obtain a supply. Definite and valid assurance that such areas of sur- 
plus from which water is or may be taken shall have a right to ample water for 
their ultimate needs, superior and prior to that of the areas of deficiency to make 
use of such surplus. In the event of impounding water by storage, such areas or 
watersheds from which water is taken shall be entitled to use their prior water 
rights accorded hereunder, upon payment or agreement to pay such consideration 
for waters used therefrom as may be reasonable and proper under all the circum- 
stances and conditions relating thereto, making due allowance for the i 





prior right of such areas to such surplus waters (p. 191 

5. Assurance to areas of deficiency It shell be the poliey of the State to extend 
to sresas of deficient water, which under the coordinated policy have obtained 
water from the sreas of surplus, assurance of physical aveilability of permanent 


supplies by means of a progressive plan of construction of storage and other units 
2s required by the needs of all areas, both those of surplus and deficiency 
derencent upon the sources under consideration, this policy to be second: ry to 
and limited by No. 4 above (p. 191 


BULLETIN 26, SACRAMENTO RIVER BASIN, 19 
Part of the reports on the State water plan) 


With all of the major units of the Stete water plan in the Sacramento River 
Basin, including the Trinitv River diversion, in operation. end with streem flow 
equiveler t in character and amount to tl ose of the dry reriod 1918-29. ther 
would be average surpluses from the Sacremento River Besin, over and above 
the full requirements of the 3,874,000 acres of net irrigable land in the bas 
exelucing the celta ares, varving from 5.800.000 acre-feet in the driest veer to 
15,000,000 acre-feet in the vear of greatest runoff. These surpluses would he 
sufficient to provide the water required for the ultimate irrigation of tl 

Sacramento-San Joaquin Delta and the water required for salinitv control and 


still leave surpluses varving from 2,000,000 to 11,400,000 acre-feet per vear for 


exportation to the San Joaquin Valley and the San Francisco Bav Basi p. 62 
BULLETIN 29. SAN JOAQUIN RIVER BASIN, 1931 
(p . P } » } 
Part of toe reports on the State water plat 


3. The log ical source of suprlemental water supt ly for the Sal Joaquir River 
Basin is in the Sacramento River Basin, where surplus water in excess of the 


amount required for all uses in the complete ultimate development of thet besin 
could be proviced by a full practicable development of the available weter supplies 
therein with the addition of regulated supplies diverted from the Trinity River 
(p. 65 


REPORT OF THE JOINT COMMITTEE . * * DEALING WITH THE WATER 
PROBLEMS OF THE STATI * - MARCH 25, 1931 


The plan is to complete a great reservoir or reservoirs in the north and store 
large quantities of storm waters and to permit such waters to flow during the 
summer months in a constant stream, supplving first of all the requirements for 
present irrigation and domestic uses in the Sacramento Valley and then as such 
waters continue to return to the Sacramento and to flow on south to use such 
stored waters and returned wacers as are not required for beneficial use in the 
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Sacmamento Valley to counteract the salt water incursion in San Francisco Bay 
and the waters of the delta and the residue then to be used as needed in the San 


Joaquin Valley to relieve their threatened disaster from the lowering water table 
(p. 18). 


REPORT OF THE CALIFORNIA JOINT LEGISLATIVE WATER COMMITTEE * * * 


APRIL 20, 1932 
Recommendation No. 1 


The committee reeommends that the initial step should be a general constitu- 
tional amendment, authorizing the legislature to enact such legislation, which will 
doubtless be of a varied nature, as may be necessary or convenient in carrying out 
a comprehensive State-wide water program. We, therefore, recommend the 
submission by the Legislature to the people of the State of California of a general 
constitutional amendment substantially as follows (p. 22): 

* * * * * * * 


Sec. 2. In the construction and operation by the State of California of any 
project for water conservation, development or distribution under the provisions 
of this article or any legislation enacted pursuant thereto, the State shall preserve 
to and in any watershed or area wherein water originates, and in and to all areas 
immediately adjacent thereto, and which can be conveniently supplied with 
water therefrom, a supply of water adequate for the needs of such watersheds or 
areas; and the right of such watersheds or areas or any of the inhabitants or 
property owners therein to such supply shall never be lost by reason of any transfer 
by this State of any water therefrom into any other area or watershed; provided, 
that the provisions of this section shall not require this State to furnish any water 
which it shall have made available by the construction of any works, free of 
charge to any State agency, water user or consumer. 

In the construction and operation by the State of California of any project for 
water conservation, development, or distribution under the provisions of this 
article or any legislation enacted pursuant thereto, no exchange of the waters of 
any watershed or area for the waters of any other watershed or area may be made 
by the State unless the water requirements of the watershed or area wherein 
such exchange is made are first and at all times met and satisfied to the extent 
that such requirements would have been met were the exchange not made, and no 
right to the use of water shall be gained or lost by reason of any such exchange 
thereof (pp. 23, 24). 

* * * * * * * 


Section 2 recognizes the sound principle that water needed for local uses shall 
not be diverted to other parts of the State. In other words, water that now is or 
will be needed locally cannot, and should not, be classified or defined as surplus 
water subject to diversion. Subdivision (a) of section 1 provides a method of 
determining what water is not needed locally and therefore is subject to diversion 
(p. 28). 


REPORT OF CALIFORNIA WATER RESOURCES COMMISSION * * * ON STATE WATER 
PLAN, JUNE 1932 


The principal conclusions and recommendations of this commission may be 
summarized as follows (p. 28): 


* * * * * * * 
(3) The State, in carrying out its water program, should not at any time deprive 


any area of any water required for the full maintenance and development of such 
area (p. 29). 





Appenpix B (Downey STATEMENT) 
{Assembly Bill No. 1153] 
CuHapTerR 1325. An Act To App Section 11128 ro TrHE WaTER Conk, RELATING 
To Use or WATER 
[Approved by Governor July 3, 1951—Filed with secretary of state July 5, 1951] 
The people of the State of California do enact as follows: 


Section 1. Section 11128 is added to the Water Code, to read: 
11128. The limitations prescribed in section 11460 and 11463 shall also apply 
to any agency of the State or Federal Government which shall undertake the con- 
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struction or operation of the project, or any unit thereof, including, besides those 
specifically described, additional units which are consistent with and which may 
be constructed, maintained, and operated as a part of the project andinfurtherance 
of the single object contemplated by this part. 





[Extract from Water Code of California] 


Division 6. Toe Stare WarerR Pian, AUTHORITIES, AND BoARDs 
Part 3. CrnrTRAL VALLEY PrRogectT 
Cuaprer 3. THe Water Proyect AvuTHORITY 
ArticLe 4. LimiraTion oF Powers 


Sec. 11460. In the construction and operation by the authority of any project 
under the provisions of this part a watershed or area wherein water originates, 
or an area immediately adjacent thereto which can conveniently be supplied with 
water therefrom, shaj] not be deprived by the authority directly or indirectly of 
the prior right to all of the water reasonably required to adequately supply the 
beneficial needs of the watershed, area, or any of the inhabitants or property 
owners therein. 

Sec. 11463. In the construction and operation by the authority of any project 
under the provisicns of this part, no exchange of the water of any watershed or 
area for the water of any other watershed or area may be made by the authority 
unless the water requirements of the watershed or area in which the exchange is 
made are first and at all times met and satisfied to the extent that the require- 
ments would have been met were the exchange not made, and no right to the use 
of water shall be gained or lost by reason of any such exchange. 


(Nore.—These two sections were originally a part of section 11 of the Central 
Valley Project Act of 1933, enacted by Statutes 1933 (ch. 1042, p. 2643) and 
approved by the people at a referendum election held on December 19, 1933.) 





AppenpIx C (Downey StTaTEMENT) 


{Congressional Record, vol. 95, pt. 12, 8ist Cong., Ist sess., 1949, pp. A961-A962. Also found on pp. 
A995-A996 of Daily Congressional Record for Feb. 21, 1949} 


RECLAMATION Po.uicres ON WaTEeER ALLOCATION—EXTENSION OF REMARKS OF 
Hon. Craik ENGLE or CALIFORNIA IN THE House oF REPRESENTATIVES, 
Monpbay, Fesruary 21, 1949 


Mr. Enate of California. Mr. Speaker, the growing shortage of water in Cali- 
fornia has focused attention on Bureau of Reclamation policies with reference to 
the allocation of water under reclamation law especially as that policy relates 
to the exportation of water from one region for use in another. The letter which 
I received from the regional director of the Bureau of Reclamation under date of 
November 15, 1948, will be of interest to all Californians concerned with that 
problem. I wish to insert it at this point in the Record: 


DEPARTMENT OF THE INTERIOR, 
BUREAU OF RECLAMATION, 


Sacramento, Calif., November 15, 1949. 
Hon. Ciarr ENGLE, 


Red Bluff, Caltf. 


My Dear Mr. Encte: In response to your request to Mr. Carr, we have as- 
sembled excerpts from various statements by Bureau and Department officials 
relating to the subject of diversion of water from the Sacramento Valley to the 
San Joaquiv Valley through the operation of the Central Valley project. 

A factual review of available water supplies over a period of more than 40 years 
of record and the estimates of future water requirements made by State and Fed- 
eral agencies makes it clear that there is no reason for concern about the problem 
at this time. 

For your convenience, I have summarized policy statements that have been 
made by Bureau of Reclamation and Department of the Interior officials. These 
excerpts are in the following paragraphs: 
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On February 20, 1942, in announcing the capacity for the Delta-Mendota canal, 
Commissioner John C. Page said, as a part of his Washington, D. C., press release: 

“The capacity of 4,600 cubic feet per second was approved, with the understand- 
ing that the quantity in excess of basic requirements mainly for replacement at 
Mendota Pool, will not be used to serve new lands in the San Joaquin Valley if 
the water is necessary for development in the Sacramento Valley below Shasta 
Dam and in the counties of origin of such waters.” 

On July 18, 1944, Regional Director Charles E. Carey wrote a letter to Mr. 
Harry Barnes, chairman of a committee of the Irrigation Districts Association of 
California. In that letter, speaking on the Bureau’s recognition and respect for 
State laws, he said: 

“They [Bureau officials] are proud of the historic fact that the reclamation pro- 
gram includes as one of its basic tenets that the irrigation development in the 
West by the Federal Government under the Federal reclamation laws is carried 
forward in conformity with State water laws.” 

On February 17, 1945, a more direct answer was made to the question of diver- 
sion of water in a leiter by Acting Regional Director R. 8. Calland, of the Bureau, 
to the Joint Committee on Rivers and Flood Control of the California State 
Legislature. The committee had asked the question, ‘‘What is your policy in 
connection with the amount of water that can be diverted from one watershed to 
another in proposed diversions?” In stating the Bureau’s policy, Mr. Calland 
quoted section 11460 of the State water code, which is sometimes referred to as 
the county of origin act, and then he said: 

‘‘As viewed by the Bureau, it is the intent of this statute that no water shall be 
diverted from any watershed which is or will be needed for beneficial uses within 
that watershed. The Bureau of Reclamation, in its studies for water resources 
development in the Central Valley, consistently has given full recognition to the 
policy expressed in this statute by the legislature and the people. The Bureau 
has attempted to estimate in these studies, and will continue to do so in future 
studies, what the present and future needs of each watershed will be. The Bureau 
will not divert from any watershed any water which is needed to satisfy the existing 
or potential needs within that watershed. For example, no water will be diverted 
which will be needed for the full development of all of the irrigable lands within 
the watershed, nor would there be water needed for municipal and industrial 
purposes or future maintenance of fish and wildlife resources.”’ 

On February 12, 1948, Acting Commissioner Wesley R. Nelson sent a letter to 
Representative Clarence F. Lea, in which he said: 

“You asked whether section 10505 of the California Water Code, also sometimes 
referred to as the county of origin law, would be applicable to the Department 
of the Interior, Bureau of Reclamation. The answer to this question is: No, 
except insofar as the Bureau of Reclamation has taken or may take assignments 
of applications which have been filed for the appropriation of water under the 
California Statutes of 1927, chapter 286, in which assignments reservations have 
been made in favor of the county of origin. 

“The policy of the Department of the Interior, Bureau of Reclamation, is evi- 
denced in its proposed report on a Comprehensive Plan for Water Resources 
Development—Central Valley Basin, Calif., wherein the Department of the 
Interior takes the position that ‘In addition to respecting all existing water rights, 
the Bureau has complied with California’s “county of origin’ legislation, which 
requires that water shall be reserved for the presently unirrigated lands of the 
areas in which the water originates, to the end that only surplus water will be 
exported elsewhere’.”’ 

On March 1, 1948, Regional Director Richard L. Boke wrote to Mr. A. L. 
Burkholder, secretarv of the Live Oak Subordinate Grange No. 494, Live Oak, 
Calif., on the same subject, and said: 

“T can agree fully with the statement in vour letter that it would be grossly 
unjust to ‘take water from the watersheds of one region to supply another re- 
gion until all present and all possible future needs of the first region have been 
fully determined and completely and adequately provided for.’ That is estab- 
lished Bureau of Reclamation policy and, I believe, it is consistent with the water 
laws of the State of California under which we must operate.” 

On May 17, 1948, Assistant Secretary of the Interior William k. Warne wrote 
a letter to Representative Lea on the same subject, in which he said: 

“The excess water made available by Shasta Reservoir woud go first to such 
Sacramento Valley lands as now have no rights to water.” 

Assistant Secretary Warne goes on to say, in the same letter: 

“As you know, the Sacramento Valley water rights are protected bv: (1) Ree- 
lamation law which recognizes State water law and rights thereunder; (2) the 
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State’s counties of origin act, which is recognized by the Bureau in principle; and 
(3) the fact that Bureau filings on water are subject to State approval. I can 
assure you that the Bureau will determine the amounts of water required in the 
Sacramento Valley drainage basin to the best of its ability so that only surplus 
waters would be exported to the San Joaquin. We are proceeding toward a 
determination and settlement of Sacramento Valley waters which will fully pro- 
tect the riehts of present users; we are determining the water needs of the Sacra- 
mento Valley; and it will be the Bureau’s policy to export from that valley only 
such waters as are in excess of its needs.” 

On October 12, 1948, Secretary of the Interior Krug substantiated former 
statements of policv in a speech given at Oroville, Calif. Secretary Krug said, 
with respect to diversion of water: 

‘‘Let me state, clearly and finally, the Interior Department is fully and com- 
pletely committed to the policy that no water which is needed in the Sacramento 
Valley will be sent out of it.” 

He added: 

“There is no intent on the part of the Bureau of Reclamation ever to divert 
from the Sacramento Valley a single acre-foot of water which might be used in 
the vallev now or later.”’ 

We believe the foregoing is a summary of the main policy statements by Gov- 
ernment officials on the subject of importation of Sacramento Valley water to the 
San Joaquin Valley. Please inform me if you wish additional information. 

Sineerely yours, 
Ricuarp L. Boxes, Regional Director. 


Exurpir No. 12 


STATEMENT BY DONALD M. SMITH, SECRETARY, SACRAMENTO VALLEY IRRIGATION 
ComMITTER, BEFORE THE JOINT HEARINGS OF SUBCOMMITTEE ON IRRIGATION 
AND RECLAMATION, House or REPRESENTATIVES, AND THE JOINT INTER- 
COMMITTEE ON WATER PROBLEMS, CALIFORNIA LEGISLATURE, OcToBER 30, 
SACRAMENTO, CALIF. 

Members of Congress, members of the State legislature, the Sacramento Valley 
Irrigation Committee is a four-county organization of farmers and businessmen 
working toward irrigation of approximately 200,000 acres of dry land in the upper 
Sacramento Valley under eanals which are a part of the Federal Central Valley 
project. Approximately 40,000 people in the area to be served by the canal are 
vitelly interested in the construction 

The board of directors of our committee, upon hearing that vou were to discuss 
the management of the Central Valley project and water rights in particular, 
authorized me as secretarv to express our interest in this subject. 

Inasmuch as the authorized Sacramento Vallev canals are a part of the Central 
Vallev project, we are vitally interested in any action that you may take regard- 
ing the operation of it 

The canals were authorized in September 1950. We are hopeful that the 
Congress in its next session will appropriate a relatively small amount of money 
to start construction of these important canals. 

On behalf of the Sacramento Valley Irrigation Committee, I come here today 
to ask vou to do two things: 

1. To help us safeguard our right to sufficient water to begin irrigation under 
the canals; and 

2. To help us obtain additional storage of water at a later date so that expan- 
sion of irrigation under the canals may proceed as rapidly as possible. 

I have a prepared statement which includes considerable detailed information 
such as a description of the canals and the projects works, the quality of land to 
be irrigated, the crops that can be produced, and the growing need for gravity 
irrigation water. Knowirg, however, that this committee intends to hear many 
witnesses, with vour permission I shall inelude this information for your record 
and summarize our problem as briefly as possible. 

As soon as I have stressed two or three points that we believe important I shall 
be glad to answer any questions about this subject, especially any questiors 
you may have about the need for expanding irrigation on the upper west and 
east sides of the Sacramento Valley. 

To the area that I represent through the irrigation committee, water is almost 
a life or death matter as far as farming is concerned. The land does not lie close 
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to the river and is a different area than the presently irrigated sections of the 
Sacramento Valley. 

In summary, there are two or three other things you will be interested in. 

1. We have received assurances that the Sacramento Valley canals could use 
water which was reserved for expansion of agriculture in the Sacramento Valley. 
These assurances were given by officials of the Bureau of Reclamation and the 
Department of the Interior when the canals were authorized. 

2. This assurance seemed to be in keeping with a number of policy statements 
by Bureau and Interior Department officials to the effect that water would be 
made available if we needed it in the Sacramento Valley and water would not be 
taken to the San Joaquin Valley if the need was shown for it in the valley of its 
origin. 

Comments have been made in the hearings about the assurances of these officials: 
so I will not repeat all of that. 

One such statement which mav be of interest to you was the following from 
Regional Commissioner John C. Page in 1942 when the capacity of the Delta- 
Mendota canal was established. Commissioner Page said: 

“The capacity of 4,600 cubic feet per second was approved, with the under- 
standing that the quantity in excess of basic requirements, mainly for replace- 
ment at Mendota pool, will not be used to serve new land in the San Joaquin 
Valley if the water is necessary for development in the Sacramento Valley below 
Shasta Dam and in the counties of origin of such waters.” 

I wish to emphasize that we do not require a great amount of water to begin 
irrication develonments under the cana!s, 

In fact, Reclamation Bureau officials have stated that even after 10 years of 
operation only 223,000 acre-feet of water would be required. In view of the 
construction period involved before operation begins, you can realize our needs 
are not in terms of large amounts of water. 

With adequate appropriations and vour effort in Congress and with the cooper- 
ation of the State officials in presenting those needs to Congress, we should be 
able to ultimately develop storage facilities to meet the long-term needs of the 
upper Sacramento Valley. 

One feature of the plan for the Sacramento Valley canals is extremely important 
because of the defense effort. The plans eall for construction of a low-level 
diversion dam at Red Bluff and the construction of a power plant to provide the 
power for project pumping. According to information we received from the 
Bureau of Reclamation, this plant could develop about 25,000 kilowatts. We also 
have been given to understand that this amount of power would be almost all 
‘firm capacity” if it is integrated with the present project power system. 

I mention this particular part of the project to you at this time because we 
believe the dam and power plant should be constructed as soon as possible, even 
before money can be made available for irrigation canals. 

We think that the Congress would be interested in capturing this power which 
is now being lost forever while we use up thousands of gallons of gas and oil 
supplies to meet the steadily increasing power demand. 

This production of power with a corresponding revenue to the Federal Treasury 
seems to us like just good business, and that holds true v ithout regard to anvone’s 
views about public and private distribution of power. If that work is started now, 
the power can be generated and the cost of some of these projects works can start 
to be repaid even before all of it can be constructed. 

On behalf of the farmers and businessmen in the upper Sacramento Valley, 
T wish to express our appreciation for this meeting today. We especially want to 
thank the Members of Congress for taking this time to come out here and consider 
the needs of this valley. We stand ready as a four-county group cf businessmen 
and farmers to cooperate fully with both of the legislative committees; further- 
more, we will be pleased to work with the State engineer and the officials of the 
Bureau of Reclamation. 

We do, however, need one thing—more water for irrigation of our land, and we 
need it as soon as we can possibly get funds to construct the necessary facilities. 
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Exuisir No. 13 


DETAILED STATEMENT. OF INFORMATION Mabe By D. M. Smiru, SECRETARY OF 
THE SACRAMENTO VALLEY IRRIGATION COMMITTEE, BEFORE THE JOINT CoNn- 
GRESSIONAL AND LEGISLATIVE COMMITTEES AT WATER HEARING HELD Oc- 
TOBER 20 AND 30, 1951, at SACRAMENTO, CALIF. 


On September 26, 1951, President Truman signed the Engle-Seudder bill. This 
measure, also known as the Sacramento Valley canal bill authorized, as part of 
the Federal Central Valley project, a series of irrigation canals, pumping plants, 
and necessary power facilities for pumping irrigation water in Tehama, Butte, 
Glenn, and Colusa Counties. When finally completed this system of canals will 
irrigate more than 200,000 acres of land in those counties, mueh of which is not 
now under irrigation. 

In signing this measure the President merely placed congressional approval to 
a system of canals under the Federal Central Valley project which have been under 
discussion sinee 1913 and which in 1941 had been made a part of the State Central 
Valley project by the California State Legislature. 


DESCRIPTION OF CANALS 
The Engle-Scudder bill, which was initiated in 1948 at a grass-roots conference 
of businessmen and farmers of the counties mentioned above, provided for the 
construction of the Red Bluff-Colusa conduit and the Red Bluff-Chico canal which 
were a part of the State water plan or their alternates, whichever was proved to be 
the most feasible as a result of engineering studies of the proposed canals by the 
United States Bureau of Reclamation. 
The latest Bureau’s report which was released in 1951 includes in the proposed 
project the following 


¢ developments: 

1. A diversion dam on the Sacramento River to be located 2 miles south of Red 
Bluff. 

2. The Tehama canal which will be supplied by water to be lifted 50 feet 
through pipelines to a location about 1 mile west of the Sacramento River. This 
canal will carry about 500 second-feet of water and will irrigate 35,000 acres of 
good Tehama County land lying between the canal on the west bank of the 
Sacramento River. 

3. The Tehama-Colusa canal: This will be a gravity canal which will extend 


in a southerly direction at an elevation of 250 feet to as far south as Cache Creek 
in Yolo County. It will be located at an elevation approximately 50 feet above 
t} . 


the Glenn-Colusa canal, and will irrigate about 130,000 acres of land, mostly 


in Glenn and Colusa Counties 

1. The Vina-Chico canal Water for this canal will be supplied by a pumping 
plant to be located on the east side of the Sacramento River in Butte County 
just below the Tehama County line. It will be 30 miles in length and will irrigate 
some 21,000 acres of land in northern Butte County 
5. Power plant: This facility is to be lo 
The first 5 miles of the Tebama-Colusa canal will carry sufficient additional water 
which when dropped through the proposed power plant will generate approximately 
25,000 kilowatt-! i 


pumping plants supplying water to the Tehama and Vina-Chico canals. 


ed 5 miles south of the diversion dam. 





iours of electricity, which will ultimately be needed to operate the 


QUALITY OF LAND TO BE IRRIGATED 


While the soil types involved in the more than 200,000 acres to be served by 

these canals varv, they are all highlv suitable and adaptable to irrigation. They 

fulness in the growing of irrigated pasture, olives, 

alfalfa, and ladino seed, to deep rich soils of proven depth and fertility for almonds, 
prunes, walnuts, alfalfa, sugar beets, and other similar crops. 


run from red soils of proven usef 


NEED OF WATER 


This vast, potential irrigated empire, much of which in past years has been 
dry-farmed, must be placed under irrigation if northern California is to absorb 
and place on a productive basis the 50-percent increase in population already 
located there together with an even larger expected increase. 

A rapid increase in number of wells and pumps installed in recent years through- 
out these four counties has placed a drain on available underground water it 
excess of supplies. Water lifts throughout the entire proposed service area of 


95070—_52——_-7 
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the canals have been increasing at a rapid rate for the past 7 or 8 years. Lifts in 
the northern end of the canal service area at the present time range from 70 to 
120 feet. Irrigators are constantly deepening their wells in search of lower water 
stratas. The southern end of the service area of the Red Bluff-Colusa canal in 
the vicinity of Arbuckle in Colusa County consists of some of the finest land in 
the Sacramento Valley, much of which is now devoted to dry-land almond pro- 
duction. Water lifts there are increasing at such an alarming rate as to make them 
almost prohibitive. 

The possibility of storing water on the streams originating in the Coast 
Mountains flowing through this area for irrigation in the service area of the 
west- and east-side canals are remote. 

Studies of storage which might be developed on these streams indicate that 
in all instances the cost would be in excess of the benefits. While dams may 
ultimately be constructed on some of these streams for the purpose of augmenting 
total Central Valley water supplies, development at the present time is im- 
practical. 


SHASTA AND OTHER STORAGE TO BE BUILT ON SACRAMENTO AND OTHER MAJOR 
RIVERS IN THE NORTHERN END OF THE SACRAMENTO ONLY SOURCE OF SUPPLE- 
MENTAL WATER FOR THIS VAST AREA 


The law providing for the Federal Central Valley project states conclusively 
that one of the purposes of the act was to conserve the floodwaters of the Sacra- 
mento River for the purpose of irrigation in the Sacramento and San Joaquin 
Valleys. 

Julius Krug, Secretary of the Interior, in a statement made to Congress in 
House Document 146, stated that the Bureau of Reclamation was holding 300,000 
acre-feet of water for the initial development of irrigation in the Sacramento 
Valley under the Central Valley project. 

On October 12, 1948, Secretary Krug substantiated former statements of 
policy in a speech given at Oroville, Calif., as follows: 

‘“‘Let me state, clearly and finally, that the Interior Department is fully and 
completely committed to a policy that no water which is needed in the Sacramento 
Valley shall be sent out of it.’ 

Secretary Krug added that— 

‘There is no intention on the pert of the Bureau of Reclamation ever to divert 
from the Sacramento Valley a single acre-foot of water which might ke used in the 
Valley now or later.” 

On Februsry 17, 1945, a more direct answer wes made to the question of 
diversion of water in a letter by Acting Regional Director R. 8. Calland, of the 
Bureau, to the Joint Committee on Rivers and Floed Control of the California 
Stete legislature. The committee had esked the question, ‘Wheat is vour policy 
in connection with the amount of water that can be diverted from one watershed 
to another in proposed diversions?” In stating the Bureau’s poliev, Mr. Calland 
quoted section 11460 of the Stete water coce, which is sometimes referred to as 
the ‘‘County of Origin Act.” and then he seid: 

‘As viewed by the Bureau, it is the intent of this statute that no water shall be 
diverted from any watershed which is or will be nee’ed for beneficial uses within 
that watershed. The Bureau of Reclamation, in its studies for water-resources 
development in the Centre] Velley, consistently bes given full recognition to the 
policy expressed in t'is stotute by the lecislature and the people. The Bureau 
has attempted to estimete in these stucies, and will continue to do so in future 
stucies, whet the present and future needs of exch watershed will be. The 
Bureau will not divert from any watershe’ any water which is needed to satisfy 
the existing or poteitia) nee!s wit'in that watershed. For example, no water 
will be civerte? which will Le neeced for the full Cevelopment of all of the irrigable 
lands within the watershed, nor would there Fe water nee’ed for municipal and 
industrial purposes or future meintenance of fish and wildlife resources.” 

The above statements were not quoted with anv idea of complicating the 
water situation in the Central Valley as between the Sacramento and San Joaquin 
Vallevs. 

They were included merely to indicate that the Department of Interior and 
the Bureau of Reclamation and the State of California have all understood and 
have reiterated the acknowledged fact that the water stored on the principal 
rivers of the Sacramento Vallev are to be used for irrigation in the Sacramento 
Valley as well as in the San Joaquin. 


’ 
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COOPERATION AND COORDINATION OF EFFORT AND RAPID DEVELOPMENT 
ESSENTIAL 


As has been often stated, water is the lifeblood of California. A policy on State 
and Federal levels which recognizes this fact and which results in complete accord 
on high levels in the immediate furtherance of a joint State and Federal develop- 
ment so as to store and bring water to the dry and parched areas of the Central 
Valley is absolutely essential. 


Exuisit No. 14 


ASSEMBLY, CALIFORNIA LEGISLATURE, 
November 13, 1941 
Hon. Cian ENGLE, 
Member of Congress, Red Bluff, Calif. 


DEAR CONGRESSMAN ENGLE: These remarks are in regard to the committee 
hearings which were held in Sacramento on the subject of water rights. Their 
purpose is to call to your committee’s attention an act, on this subject, which 
was enacted at the most recent session of the State legislature and became effee- 
tive September 22, 1951. 

Assembly bill No. 1153, which I introduced and which now appears as chapter 
1325, Statutes of 1951, regular session (sec. 11128 of the California Water Code), 
requires that every agency of the State and Federal Governments shall, in the 
operation of the Central Valley project, respect the area-of-origin priority estab- 
lished by sections 11460 and 11463 of the State water code. Formerly, since the 
effect of these sections was expressly limited to operations of the State water- 
project authority, it was considered possible that the Federal Government operat- 
ing under the Reclamation Act, although required to respect State laws in general 
would not be bound by these provisions. The new State act removes all doubt 
on this issue by making the sections expressly applicable to operations by the 
Federal agencies. 

Residents of the Sacramento Valley are aware that the Bureau of Reclamation 
has repeatedly assured them of its intention to respect the area-of-origin priority 
in the operation of the Central Valley project and there is no reason to doubt the 
sincerity of these assurances. However, personal statements of publie officials 
cannot bind their successors with the same effect as a statutory expression. The 
legislature, in adopting assembly bill 1153 by the unanimous vote of both houses, 
and the Governor, in approving it, have indicated clearly their support of the 
principle, in respect to Central Valley project and projects integrated with it, 
that the inhabitants and property owners of the watershed or area in which water 
originates have a prior right to all of such water reasonably required to adequately 
supply their beneficial needs. 

I submit herewith a copy of the legislative measure referred to above and a 
copy of a pertinent opinion of the legislative counsel of this State, issued prior 
to the adoption of such measure. 

Sincerely yours, 
ArtHur W. Coats, Jr. 


STaTeE OF CALIFORNIA, 
Orrice oF LEGISLATIVE COUNSEL, 
Sacramento, Calif., February 8, 1950. 
Hon. ArtHur W. Coats, Jr., 
Yuba City, Calif. 


CENTRAL VALLEY Provect, No. 716 
Dear Mr. Coats: 


QUESTION 


You have asked whether the provisions of section 11460 of the water code or 
any similar Federal provisions place any present limitations upon the physical 
transfer of water from one area to another by the Federal Government under 
the Central Valley project. 

OPINION 
We have found no provisions of State or Federal law which we can definitely 


state would limit the transfer of water under the Central Valley project. How- 
ever, certain contracts by which the State department of finance assigned water 
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rights to the Federal Government contain reservations of water rights in favor 
of the counties in which the water originates. 


ANALYSIS 


1. The applicable State and Federal statutes.—Section 11460 of the water code 
provides: 

“In the construction and operation by the authority of any project under the 
provisions of this part a watershed or area wherein water originates, or an area 
immediately adjacent thereto which can conveniently be supplied with water 
therefrom, shall not be deprived by the authority directly or indirectly of the 
prior right to all of the water reasonably required to adequately supply the 
beneficial needs of the watershed, area, or any of the inhabitants or property 
owners therein.” [Italics added.] 

Section 11463 provides: 

‘“‘In the construction and operation by the authority of any project under the 
provisions of this part, no exchange of the water of any watershed or area for the 
water of any other watershed or area may be made by the authority unless the water 
requirements of the watershed or area in which the exchange is made are first 
and at all times met and satisfied to the extent that the requirements would have 
been met were the exchange not made, and no right to the use of water shall be 
gained or lost by reason of any such exchange.” [Italics added.] 

Section 11461 limits the provisions of the article containing the above two sec- 
tions to the acts and proceedings of the authority, as such, and states that the 
restrictions shall not apply to any persons or State agencies. 

“Authority” is defined in section 11101 as the Water Project Authority of the 
State of California. 

Since the Central Valley project has been constructed and is now operated by 
the Federal Government, it is quite apparent that the provisions of the above- 
quoted Water Code sections would not apply directly. 

The Central Valley project is operated under the Federal Reclamation Act 
of 1902 and amendments thereto. Section 8 of the Federal Reclamation Act 
of June 17, 1902 (ch. 1093; 32 Stat. 390; 43 U.S. C. A., see. 383), provides that 

“Nothing in this act shall be construed as affecting or intended to affect or to 
any way interfere with the laws of any State or Territory relating to the control, 
appropriation, use, or distribution of water used in irrigation, or any vested right 
acquired thereunder, and the Secretary of the Interior, in carrying out the provi- 
sions of this chapter, shall proceed in conformity with such laws, and nothing 
herein shall in any way affect any right of any State or of the Federal Government 
or of any landowner, appropriator, or user of water in, to, or from any interstate 
stream or the waters thereof.” 

The question now becomes: Would the provisions of section 8 of the irrigation 
law be interpreted by a court as requiring the Federal Government to proceed in 
conformity with sections 11460 and 11463 of the water code in the transfer of water 
under the Central Valley project? These water code sections appear to be directed 
only to the water-project authority, so that it might reasonably be claimed that 
they are not covered by section 8; that is, section 8 may be interpreted to require 
compliance by the Federal Government only with those State water laws which 
are general in their application and intended to apply to any person or agency 
undertaking certain activities. 

Moreover, if a transfer of water from one area to another is challenged on the 
basis that section 8 requires compliance with sections 11460 and 11463 of the water 
code, it might well be successfully maintained by the Federal Government that 
the wording of these sections and of section 11461 prevents their application to 
the Federal Government by the clear restriction of their provisions to the water- 
project authority. 

The latest expression by Congress of its policy regarding compliance with State 
laws in water projects is more explicit. Inthe act to authorize the American River 
Basin development (ch. 690, Public Law 356, Oct. 14, 1949), it is provided (in 
sec. 2) that 

‘‘k %* * in the studies for the purposes of developing plans for disposal of 
water as herein authorized the Secretary of the Interior shall make reeommenda- 
tions for the use of water in accord with State water laws, including but not limited 
to such laws giving priority to the counties and areas of origin for present and fu- 
ture needs.” 

The section then provides that, upon completion, the Folsom Dam and 
Reservoir project shall be operated ‘‘in accordance with the Federal reclamation 
laws.’”’ Of course the above act has no application to the Central Valley project 
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as it now exists, and it requires only that the ‘‘reeommendations”’ be in compliance 
with the county-of-origin law. However, it indicates that there was felt a need 
to more clearly indicate the policy of Congress in relation to the rights of the coun- 
ties than can be ascertained from the reclamation laws. 

2. The contracts assigning water rights to the Federal Government.—Section 10505 
of the water code provides: 

‘‘No priority under this part shall be released nor assignment made of any 
appropriation that will, in the judgment of the Department of Finance, deprive 
the county in which the appropriated water originates of any such water necessary 
for the development of the county.” 

Accordingly, in the contract by which the Department of Finance assigned 
application Nos. 5625, 5626, 9364, and 9365 to the Bureau of Reclamation it is 
provided that the assignment is ‘‘* * * subject to depletion of the stream 
flow above Shasta (formerly Kennett) Dam by the exercise of lawful rights to the 
use of water for the purpose of development. of the counties in which such water 
originates, whether such rights have been heretofore or may be hereafter initiated 
or acquired, such depletion not to exceed in the aggregate four million five hundred 
thousand (4,500,000) acre-feet of water in any consecutive ten-year period, and 
not to exceed a maximum depletion in any one year in excess of seven hundred 
thousand (700,000) acre-feet.’ This assignment was executed on September 3, 
1938. 

The above contract does not restrict the United States in the transfer of water, 
but it does reserve water rights to the counties of origin. The Federal Govern- 
ment may not prevent the counties from using all the water necessary for reason- 
able beneficial use (not exceeding the maximums indicated), but, on the other 
hand, it would not apparently be a breach of the contract for the Government to 
transfer to other areas whatever amounts of water to which it has a right which are 
not being put to use by the counties of origin. 

We are informed that three assignments were made which did not contain such 
reservations, 

3. Conclusion.—We conclude that the Federal Government can probably 
lawfully transfer water to which it has valid appropriation rights from one place 
to another, subject to the rights of the counties of origin of the water to make 
reasonable beneficial use thereof at any time, when such rights are reserved by the 
assignment contracts between the State and Federal Governments. In the 
absence of such contract reservations, it is entirely possible that the courts would 
hold thec« there are no restrictions on the transfer from one area to another for 
beneficial use of those amounts of water to which the Federal Government has 
been given valid appropriation rights, and that the amount of flow which has 
been assigned to the Federal Government may not be depleted by the county in 
which the water originates. 

Of course, an opposite conclusion could be reached by a court in the con- 
struction of the State and Federal laws herein considered. In this regard, it 
should be noted here that officials of the Bureau of Reclamation have, upon various 
occasions, indicated that the policy of the Bureau is to act in full compliance with 
existing State laws pertaining to county water rights. 

We have considered this problem upon the premise that the Central Valley 
project will be operated by the Bureau of Reclamation under the Reclamation 
Act of 1902 and amendments thereto. However, should any activities of the 
Federal Government involving the use of water be validly based upon its plenary 
power to control navigation under the interstate commerce clause of the Federal 
Constitution, the possible restrictions on its use of water discussed herein might 
well be inapplicable. 

Very truly yours, 
Frep B. Woon, 
Legislative Counsel, 
By Ropert G. HinsHaw, 
Deputy. 
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[Amended in assembly March 23, 1951] 
[ASSEMBLY BILL No, 1153] 
An act to amend Seeltons $4460 and $4468 ef ADD SECTION 11128 TO the 


Waier Code, relating to use of water. 

The people of the State of California do enact as follows: 

SecTION 1. Section 4460 ef the Water Cede is amended 1/128 is added to the 
Water Code, to read: 

H46h- tH the eonsteretion ard operttion by the atttherite of sy prefeet under 
the provisions of this part a aetershed er aren arhereit arater erigintes: oF an 
thes dittecttebs se pteedt therete whieh cot comvententhy be stippled with ater 
therefrom; shel net be deprived direetly or indireeth ef the prior right te all 
of He aatter pertserihhe seetiteed te aeleepttttebe sitpphe the beneteial needs of the 
avtttepshed ret er at of the Hrhebitettte oF property ayers therein: 

Se. 2. Seetion H463 of seid eode is amended te read+ 

H+t68- fe He consteetion tid operation ef tha praect tides the protisions 
ef this pert te exehrnee of the areter of ty aetershed oF tren for the aeter of 
fee other atttersted or ttrett tate he mde ttess the setter reatiteents of the 
artttesshed ep seett dt arhieh the exelneee ts tittde tre fest tad at aH Htttes atet ard 
setisfed te the extent thet the reqttirements aetld have been met avere the ex- 
ebtse Het Hides atte! tre sieht te the tise ef wetter shalt be ented oF dost by Hettsen 
of tees steh exelent 

11128. The limitaiions prescribed in Section 11460 and 11468 shall also apply to 
any agency of the State or Federal Government which shall undertake the construction 
or operation of the project, or any unit thereof, including, besides those specifically 
deseribed, additional units which are consistent with and which may be constructed, 
maintained, and operated as a part of the project and in furtherance of the single 
object contemplated by this part. 





[Assembly Bill No. 1153] 


CuaprerR 1325—An Act To App Section 11128 ro tHE WATER Cope, RELATING 
To Ust or WATER 


[Approved by Governor July 3, 1951. Filed with Secretary of State July 5, 1951.] 


The people of the State of California do enact as follows: 

Section 1. Section 11128 is added to the Water Code, to read: 

11128. The limitations prescribed in Section 11460 and 11463 shall also apply 
to anv agency of the State or Federal Government which shall undertake th 
construction or operation of the project, or any unit thereof, including, besides 
those specifically described, additional units which are consistent with and which 
may be constructed, maintained, ana operated as a part of the project and in 
furtherance of the single object contemplated by this part. 





Exaipit No. 15 
State Agreement No. 3-141 
Contract Symbol & No. 175r—2339 


Contract BETWEEN THE UNITED STaTes oF AMERICA AND THE DEPARTMENT 
or Pustic WorKs OF THE STATE OF CALIFORNIA FOR A COOPERATIVE ASSEMBLY 
or FactruaL Data ConcerNING HistoricaAL DIveRsIONS OF WATER IN THE 
SACRAMENTO VALLEY OF CALIFORNIA 


This contract, entered into July 1, 1950, pursuant to the Act of Congress 
approved June 17, 1902 (32 Stat. 388), and acts amendatory thereof or supple- 
mental thereto, all of which acts are commonly known and referred to as the 
Reclamation Law, at 3 varticularly pursuant to Section 2 of the Act of Congress 
approved August 26, 1937 (50 Stat. 844, 859), entitled ‘‘An Act Authorizing the 
Construction, Repair, and Preservation of Certain Public Works on Rivers and 
- arbors, and for other Purposes’? as amended, and also pursuant to the Water 

ode of the State of California, particularly Sections 225 and 226 thereof, between 
The United States of America, hereinafter called the “‘“Government,” acting 
through the Department of the Interior and the United States Bureau of Recla- 
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mation, represented by the contracting officer executing this agreement, and the 
Department of Public Works of the State of California, hereinafter called the 
“Department,”’ acting through the State Engineer. 

Witnesseth that: 

Whereas the Government has been authorized to construct, operate, and main- 
tain the Central Valley Project, California, and is now engaged in the construc- 
tion thereof, and will operate and maintain said project under the provisions of 
the Federal Reclamation Law; and 

Whereas pursuant to said authorization the Government has substantially com- 
pleted the construction of Shasta Dam on the Sacramento River and Friant Dam 
on the San Joaquin River, and is now operating said dams to control, regulate, 
and conserve the flows of said rivers; and 

Whereas the Government is under a duty to regulate the releases of water from 
Shasta and Friant Dams in accordance with law and to accomplish the purposes 
of the Central Valley Project; and 

Whereas in order to fulfill said duty and accomplish said purposes it is neces- 
sary that accurate data, including data on stream flows, quality of water, and 
diversions from streams be assembled, compiled, and indexed; and 

Whereas it is necessary that there be assembled, compiled, and indexed com- 
plete and comprehensive records of stream flows, quality of water, diversions, water 
diversions, utilization, and other data to the extent 
concerning the Sacramento Valley of California; and 

Whereas the Department has historical and current records concerning hydro- 
logical observations, measurements, computations, flow determinations, recorda- 
tions of water utilization, published compilations of data, other valvable data 
and indexes to data concerning the Sacramento Valley of California; and 

Whereas it is to the mutual interest of the parties to inventory, compile and 
index the data herein referred to; 

Now, therefore, it is hereby agreed as follows: 


that such data is available 


ARTICLE 1 


To the extent chat the necessary data is available in the offices of the Depart- 
ment, or available to the Department, the Department shall perform the work 
and particularly will make and deliver to the Government the reports specified 
in Schedule A attached hereto and by this reference made a part hereof. 


ARTICLE 2 


During the time the reports are being assembled, certain employees designated 
by the Government shall be allowed access to the records from which the reports 
are being prepared and shall be accorded full and complete cooperation, including 
opportunities to observe in every detail the preparation of the reports; it being 
the intention of the parties that the Department shall certify as to the authenticity 
of thé reports and also that the Government will be enabled to itself verify and 
corroborate the authenticity of the reports. 


ARTICLE 3 


The reports shall show the names of the Department personnel involved in the 
actual performance of the work performed in the preparation of the reports 
with an indication of the general categories of work performed by each. 


ARTICLE 4 


sufficient personnel shall be assigned by the Department to the work to be per- 
formed hereunder to the end that every effort will be made to complete a prelimi- 
nary report on each of the thirty (30) major diverters of water of the Sacramento 
Valley by July 1, 1951; it being understood that as soon as each preliminary 
report is completed, the same will be submitted to the Government. 


It is agreed that time is of the essence of this contract. To the extent available, 


ARTICLE 5 


The parties will cooperate from time to time with the view toward including in 
I l l } 
the reports the data referred to in this contract and any additional data, all 


Al ‘ 


in 
such form and substance that might be reasonably requested by the Government. 


In this regard, it is understood and agreed that the outstanding purpose of this 
i 


i 
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contract is the documentation and indexing in reasonable substance and format 
of competent, material, and relevant data and in this respect the Regional Counsel 
of Region II of the United States Bureau of Reclamation shall speak for and rep- 
resent the Government concerning this contract. 


ARTICLE 6 


(a) Subject to the provisions of Article 7 hereof, the parties agree that the 
Department shall make all of the actual disbursements for such work and the 
Government shall make payment on the 10th day of each month, or as soon there- 
after as the necessary vouchers can be prepared covering disbursements made by 
the Department during the preceding month. 

(b) The Department shall be reimbursed in the manner hereinafter described 
for such of its actual-expenditures in the performance of the work as are included 
in the following items; 

(1) All labor, material, equipment, and services utilized for the benefit of the 

work. 
. (2) Salaries of employees, other than administrative employees, directly engaged 
in connection with the work. In case the full time of any such employee of the 
Department is not applied to the work, his salary shall be included in this item 
only in proportion to the actual time applied thereto. Salaries shall include 
charges for vacation, sick leave, and retirement. 

(3) Traveling expenses of any employee of the Department incurred while 
directly engaged in the work at the rates prescribed by the laws and regulations 
of the State of California with respect thereto. 

(4) Expenditures under this contract by the Government shall not exceed 
$300,000.00. 

(c) Vouchers shall be subject to audit by the General Accounting Office of the 
United States. The Department shall present, under oath, such proof as may be 
required by the Commissioner of Reclamation as to the amount of its expenditures 
hereunder, and the decision of said Commissioner as to whether such expendi- 
tures were made and as to the amount thereof shall be binding upon the parties 
hereto. 

ARTICLE 7 


Agreement Contingent Upon Appropriations and Upon Personnel.—The Govern- 
ment and the Department shall, under no circumstances, be in any manner obli- 
gated to perform or continue to perform any duties, functions, or activities here- 
under at a cost in excess of funds made available for such work by the Congress 
of the United States and the Legislature of the State of California, respectively. 
It is unaerstood that this contract is made contingent upon said Congress and said 
Legislature, respectively making available to said respective parties the necessary 
appropriations, from time to time, for expenditures hereunder and that upon the 
exhaustion of funds thereby made available to either of said parties the other 
hereby releases it from all liability due to such an appropriation not being made, 
Also, it is understood that this contract is made contingent upon avoilability of 
personnel, and that each party hereby releases the other from all liability due to 
non-performance resulting from inability to secure adequate and qualified 
personnel. 

ARTICLE 8 


Access to Books and Records.—The books, records, papers, and accounts of the 
Department concerning items of expense or the work under this contract shall, 
at all reasonable times, be open to the inspection of the authorized agents and 
representatives of the Government. The Department shall permit the designated 
employees of the Government to have access, at all reasonable times, to any and 
all data and material assembled and to be assembled under this contract, and 
may permit the securing of copies of all or any part of the books, records, papers, 
maps, and data thus prepared or assembled. 

Upon request of the Government, the Department shall make available to and 
for the use of the Government and permit the securing of copies, subject to the 
rules and regulations of the Department, of any and all original notes made and 
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original records, data, and material collected under this contract; together with 
maps, plans, analyses, compilations, and reports, made therefrom and approved 
by the Department: Provided, That all said documents and papers above enumer- 
ated shall be and remain part of the records and files of the Department: And 
provided further, That the Government shall make arrangements satisfactory to 
the Department for the reimbursement to the Department of the expenses 
incurred in performing said service. 

Upon written request of the Government, the Department shall cooperate to 
the end that its employees engaged in the work herein specified shall at any time 
before or after the termination of this tontract, under oath, authenticate the 
documents and papers enumerated under the preceding paragraph and describe 
the means by which the data pertaining thereto were obtained: Provided, That 
arrangements shall be made by the Government satisfactory to the Department 
for reimbursement to the Department and its employees for costs of such authenti- 
cation. 

ARTICLE 9 


Warranty Against Contingent Fees —The Department warrants that it has not 
employed any person to solicit or secure this contract upon any agreement for a 
commission, percentage, brokerage, or contingent fee. Breach of this warranty 
shall give the Government the right to annul the contract, or in its discretion to 
deduct from the contract price or consideration the amount of such commission, 
percentage, brokerage, or contingent fees. This warranty shall not apply to com- 
missions payable by contractors upon contracts or sales secured or made through 
bona fide established commercial or selling agencies maintained by the contractors 
for the purpose of securing business. 


ARTICLE 10 


Officials Not to Benefit——No Member of or Delegate to Congress or Resident 
Commissioner shall be admitted to any share or part of this contract or to any 
benefit that may arise herefrom, but this restriction shall not be construed to 
extend to this contract if made with a corporation or company for its general 
benefit. 

ARTICLE 11 


Inconsistent Congressional Legislation.—In case Congress should enact legisla- 
tion, the provisions of which should be inconsistent with the provisions hereof, 
the Commissioner of Bureau of Reclamation may terminate this contract by notice 
in writing to the Department, but such termination shall not affect any claims in 
favor of the Department that may have accrued under this contract before such 
termination. “ 

ARTICLE 12 


Nondiscrimination of Employment.—The Department shall not discriminate 
against any employee or applicant for employment because of race, creed, color, 
or national origin, and shall require an identical provision to be included in all 
subcontracts: Provided, however, That this clause does not refer to, extend to, or 
cover the business or activities of the Department which are not related to or in- 
volved in the performance of this contract. 


ARTICLE 13 





Termination or Amendment.—This contract may be terminated or amended 
by the mutual consent of the parties hereto expressed in writing and signed by the 
contracting officers executing this contract or their duly authorized representa- 
tives or successors, 





ARTICLE l4 


Term of Contract.—The operations under this contract shall begin on the date 
hereof and shall expire on the 30th day of June 1953, unless thereafter extended 
| from time to time in writing. 
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In witness whereof, the parties hereto have caused this instrument to be exe- 
cuted, in quintuplicate, as of the day and year first above written. 


Tue Unirep Srates or AMERICA, 
By Ricuarp L. Boks, 
Regional Director, Bureau of Reclamation. 
Approved as to Legal Form and Sufficiency: 
Letanp O. Granam, Regional Counsel. 
STatTe OF CALIFORNIA DEPARTMENT 
or Pusiic Works, 
C. H. Purcett, Director of Public Works. 
By Frank B. Durkesr, Deputy Director. 
Approval recommended: 
Russgeiu 8S. Munro, 
Attorney, Department of Public Works. 
A. D. EpMonsrton, 
State Engineer. 
Approval recommended: 
Henry HOLSINGER, 
Principal Attorney, Division of Water Resources. 


Approved, Department of Finance, July 10, 1950: 
James S. Dean, Director. 


By Louis J. HEINZzER, 
Administrative Adviser. 


ScHepuLE A 


A. The Department shall prepare and submit to the Government 25 copies 
each of separate reports for each diversion that has been made and is being made 
along the Sacramento River and its tributaries upstream from the M Street bridge 
at Sacramento. It shall also prepare and submit to the Government 25 copies of a 
separate report on the historical stream flows and quality of water of the Sacra- 
mento River and its tributaries. 

B. The reports for each diversion shall be as follows: 

1. The reports shall show, among other competent and relevant data, the points 
of diversion, amounts of diversion, places of use, method and purposes of use of 
water. The reports shall indicate any and all changes in such diversions and uses. 
The information shall be separately stated for each period that it is recorded. 

2. The reports will be prepared in the order of magnitude of each diversion, 
using the 1946 diversions as initially reflecting such magnitude. 

3. All data will be referenced to the original records from which the records are 
derived. 

4. Applications, permits, and licenses for the appropriation of unappropriated 
water and related data in the records of the Department, including assignments, 
revocations, hearings, and other actions of record in regard to such appropriations 
will be summarized and referenced in the reports. 

5. The report of each diverter shall include maps, charts, tables, records of 
chronological events, and descriptive text, the latter to be sufficiently detailed to 
provide adequate continuity. Each report shall include (a) a summary descrip- 
tion of related irrigation facilities, and (6) summary of records related to historical 
diversions and uses of water. 

6. The reports shall include or make references to the following categories of 
pertinent data: 

(a) Dates and places of posted notices of appropriation, showing amounts 
claimed; 

(b) Claims of owners of asserted riparian, appropriative and prescriptive rights. 

(c) Notices relative to organization of irrigation districts, water districts, and 
water distributing organizations; 

(d) Summaries of actions taken or agreements made among diverters relative 
to distribution of water, including those regarding procedure to be followed 
during times of short supply; 

(e) Summaries of data relative to initiation, progress, and completion of con- 
struction of irrigation facilities; 

(f) Types of pumps and motors, motor horsepower, speed ratios, description 
of intake and discharge facilities, locations of valves; sizes of pipes, etc.; 

(g) Changes made in diversion works since initial construction, with dates of 
such changes; 
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(h) Dates and results of pump-efficiency tests; 

(7) Variations in relationships of water stages to pump efficiencies, river stages 
to river discharges, and river stages to diversion-plant discharges; 

(j) Location and capacities of distribution and drainage facilities; 

(k) Operating conditions, such as dual use of distribution-drainage channels, 
diversion and drainage practices, etc.; 

(1) Summary tables indicating mean daily and monthly amounts of water in 
cubic feet per second and acre-feet diverted at each diversion point; 

(m) Maps, tables, or charts indicating irrigation status of each tract of land 
during each year as follows: 

(1) Irrigated— 

a In rice; 

b In general crops; 

c In orchards; 

d In specific other crops if known; and 
e Fallow ground; 

(2) Unirrigated; 

(3) Irrigated from wells, if such irrigated land also received river water during 
any year of record; 

(4) Double cropped; 

(n) Tracts of land irrigated from more than one diversion point during the year 
of record with amounts of water diverted at each; 

(0) Amounts of water contributed to drains after use by diverters, and times of 
such contribution; . 

(p) Adjudications and contracts determining rights to the use of water 

C. The report on historical stream flow and quality of water shall include 
maps illustrating points where measurements were made and tables, cited as to 
sources of original data, indicating the flows at each station, with text as necessary 
to describe the location of the station and the hydrological conditions prevailing 
thereat. In cases where records have been published and are readily available, 
the reports shall cite such publications but the records themselves need not be 
copied. This report shall also include the following data: 

1. All measurements of water quality and discharges of streams, sloughs, by- 
pass channels, and other channels, not published in readily accessible form. If 
measurements are published in readily accessible form, the publication will be 
cited in lieu of the restatement of the records. All records pertinent to the investi- 
gational area will be included; 

2. All points where measurements have been made will be described in sufficient 
detail to enable the points to be located. The points will be referenced to a map. 
The reports will indicate the agency which made the measurements (or the agency 
which published it) and the location of the original data; 

3. Mean daily flows and monthly and annual summaries; 

4. Stage-discharge curves, dates of preparation, and names of persons who 
prepared them; 

5. Miscellaneous gage heights and discharge measurements with dates; 

6. Quality of water. 





Exuipir No. 16 
File in duplicate 


STATE OF CALIFORNIA—DEPARTMENT OF PUBLI WorkKs—DIVvISION OF 
WaTER RESOURCES 


STATE ENGINEER 


Application No. Filed at a ae 


(Applicant must not fill in the above blanks) 


APPLICATION TO APPROPRIATE UNAPPROPRIATED WATER 


I, Sects sctiobal : 
Name of applicant 
of County of_ shelies 
Address 
State of , do hereby make application for a permit to appro- 


priate the following described unappropriated waters of the State of California, 


SUBJECT TO VESTED RIGHTS 
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SOURCE, AMOUNT, USE AND LOCATION OF DIVERSION WORKS 


1. The source of the proposed appropriation is ae 
Give name of stream, lake, etc., if named; if unnamed state nature of souree and that it is unnamed 


located in .___. 44 SSPE Ey GERM CO io pes. 5 sr eee hk ees = 
2. The amount of water which applicant desires to appropriate under this 
application is as follows: 


(a) For diversion to be directly applied to beneficial use 


1 cubic foot per second equals 40 
statute miner’s inches or 646,317 
gallons per day 


cubic feet per second, to be diverted from to 
Beginning date Closing date 

of each year. 

(6) For diversion to be stored and later applied to beneficial use . aii 

1 acre-foot equals 325,851 gallons 
acre-feet per annum, to be collected between and 
Beginning date 
é of each season. 
Closing date 


Note.—Answer (a) or (6) or both (a) and (6) as may be necessary. If amount under (a) is less than .025 
cubic foot per second, state in gallons per day. Neither the amount nor the season may be increased after 
application is filed. 

3. The use to which the water is to be applied is Sauk 
Domestic, irrigation, power, municipal, mining, industrial, recreational 

purposes. 

4. The point of diversion is to be located ise 
State bearing and distance or coordinate distances from section or quarter section corner 


being within the : «aia 
State 40-acre subdivision of U. 8S. Government survey or projection thereof 
of Section rele os ! -...B: & Mi dn the 
County of r :. 
5. The main conduit terminates in , of Sec. ‘ae 
State 40-acre subdivision of U. 8. Government survey or projection thereof 


Bincsea os piled 220. MA 


DESCRIPTION OF DIVERSION WORKS 

Note.—An application cannot be approved for an amount grossly in excess of the estimated capacity of 
the diversion works. 

6. Intake or Headworks (fill only those blanks which apply) 

(a) Diversion will be made by pumping from ; 
Sump, offset well, unobstructed channel,ete. 

(6) Diversion will be by gravity, the diverting dam being feet 
in height (stream bed to level of overflow) ; feet long on top; and 


constructed of 
Concrete, earth, brush, etc. 


(c) The storage dam will be feet in height (stream bed to over- 
flow level): feet long on top,; have a freeboard of feet, 
and be constructed of 

Concrete, earth, ete. 
7. Storage Reservoir 
Name 
The storage reservoir will flood lands in 
Indicate section or sections, also 40-acre subdivisions unless shown upon map 
It will have a surface area of acres, and a capacity of acre-feet. 
In case of insufficient space for answers in form, attach extra sheets at top of page 3 and cross reference. 


8. Conduit Svstem (describe main conduits only) 


(a) Canal, ditch, flume: Width on top (at water line) feet; width at 
Cross out two not used 

bottom feet; depth of water feet; length feet 

grade feet per 1,000 feet; materials of construction 5 


Earth, rock, timber, ete. 





CENTRAL VALLEY PROJECT, CALIFORNIA 103 


(b) Pipe line: Diameter inches; length . feet; grade - 
feet per 1,000 feet; total fall from intake to outlet feet; 
kind . an ee ye aoe 

Riveted steel, concrete, wood-stave, etc. . 
Norte.—Ifa combination of different sizes or kinds of conduit is to be used, attach extra sheets with com- 
plete description, also show location of each clearly on map. 

9. The estimated capacity of the diversion conduit or pumping plant pro- 
posed is ; 4 
State cubic feet per second or gallons per minute 


The estimated cost of the diversion works proposed is : 
Give only cost of intake, or headworks, 
pumps, storage reservoirs and main 
conduits described herein. 


COMPLETION SCHEDULE 


10. Construction work will begin on or before 
Construction work will be completed on or before 
The water will be completely applied to the proposed use on or before 


DESCRIPTION OF PROPOSED USE 


11. Place of use: mat 
State 40-acre subdivisions of the public land survey. If area is unsurveyed indicate the location as if lines 


of the public land survey were projected. In the case of irrigation use state the number of acres to be irri 


gated in each 40-acre tract, if space permits. If space does not permit listing of all 40-acre tracts, describe 

area in a general way and show detail upon map. 
Does applicant own the land whereon use of water will be made?___________ 
Yes or No 


If applicant does not own land whereon use of water will be made, give name and address of owner and state 
what arrangements have been made with him. 
12. Domestic use: Domestic use is proposed as follows: 
Describe nature of use which may include stock water 


and the irrigation of domestic gardens not exceeding one-half acre with each place of residence. State 
number and kind of stock to be watered, number of houses and people to be served 
The amount for which application is made was determined by ; 
Describe basis of quantity needed 
13. Irrigation Use: The area to be irrigated is acres. 
State net acreage to be irrigated 
The segregation of acreage as to crops is as follows: Rice acres ; 
alfalfa acres: orchard acres: general crops 
acres; pasture ed acres. 
Note.—Care should be taken that the various statements as to acreage are consistent with each other 
with the statement in Paragraph 11, and with the map. 
The irrigation season will begin about and end about__- ; ie 
Beginning date Closing date 
another 
no other 
than that herein applied for. The nature and amount of the additional supply 
referred to is... 2 catia 
14. Power Use: Th» total fall to be utilized is feet. 


Difference between nozzle or draft tube water level and first free water surface above 


The land to be irrigated has water right or source of water supply other 


The maximum amount of water to be used through the penstock is 


cubic feet per second. 
The maximum theoretical horsepower capable of being generated by the works 
is horsepower. 
Second feet X fall + 8.8. 


The use to which the power is to be applied is 


For distribution and sale or private use, ete. 
The nature of the works by means of which power is to be developed is__- 
Turbine, Pelton wheel, ete. 

The size of the nozzle to be used is inches. 
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will 
will not 


Sec. se , 


The water be returned to in ele 
Name stream State 40-acre subdivision 


; M. 


[po NOT WRITE IN THIS SPACE, ATTACH EXTRA SHEETS HERE] 


15. Municipal Use: This application is made for the purpose of serving 
having a present population of 
Name city or cities, town or town Urban areas cnly 
The estimated average daily consumption during the month of maximum use at 
the end of each five-year period until the full amount applied for is put to beneficial 
use is as follows: 
16. Mining Use: The name of the mining property to be served is ps3 
Name of claim 
and the nature of the mines is : 
Gold placer, quartz, ete. 
The method of utilizing the water is 
It is estimated that the ultimate water requirement for this project will be 


Cubic feet per second, gallons per minute. State basis of estimate 
will 


The water will not 


be polluted by chemicals or otherwise de 
Explain nature ef pollution, if any 
will 


and it will not 


be returned to CoS RE Bs Jo see of 
Name stream State 40-acre subdivision 
Sec. ——_ yy os , ee. = 
17. Industrial Use: The nature of the use proposed is z 
Describe nature and method of use 


The amount for which application is made was determined by 


Describe basis of estimate of quantity needed 
18. Recreational Use: Water will be used for . 
Describe nature and method of use 
The amount for which application is made was determined by 


Describe basis of estimate of quantity needed 
GENERAL 


19. Are the maps as required by the Rules and Regulations filed with Applica- 
tion? _..... If not, state specifically the time required for filing same 
Yes or No 
20. Does the applicant own the land at the proposed point of diversion? é‘ 
Yes or No 
If not, give name and address of owner and state what steps have been taken to 
secure right of access thereto 


21. What is the name of the post office most used by those living near the 
proposed point of diversion? ; ; ‘ es , 

22. What are the names and addresses of claimants of water from the source 
of supply below the proposed point of diversion? 


[SIGNATURE OF APPLICANT] 
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APPLICANT MUST NOT FILL IN BLANKS BELOW 


Permit No__---- 
This is to certify that the application of which the foregoing is a true and 
correct copy has been considered and is hereby approved Sunpsecr To VESTED 
Ricuts and the following limitations and conditions: 
1. The amount of water appropriated shall be limited to the amount which 
can be beneficially used, and shall not exceed 


The maximum amount herein stated may be reduced in the license if inves- 
tigation so warrants. 

3. Actual construction work shall begin on or before ..and shall 
thereafter be prosecuted with reasonable diligence, and if not so commenced 
and prosecuted this permit may be revoked. 

1. Said construction work shall be completed on or before 

5. ( ‘omplete application of the water to the proposed use shall be made on or 
before shea oi 

6. Progress reports shall be filed promptly by permittee on forms ‘which will 
be provided annually by the State Engineer until license is issued. 

7. All rights and privileges under this permit including method of diversion, 
method of use and quantity of water diverted are subject to the continuing 
authority of the Department acting through the State Engineer in accordance 
with law and in the interest of the public welfare to prevent waste, unreasonable 
use, unreasonable method of use or unreasonable method of diversion of said water. 

This permit is issued and permittee takes it subject to the following provisions 
of the Water Code: 

Section 1390. A permit shall be effective for such time as the water actually 
appropriated under it is used for a useful and beneficial purpose in conformity 
with this division (of the Water Code), but no longer. 

Section 1391. Every permit shall include the enumeration of conditions therein 
which in substance shall include all of the provisions of this article and the state- 
ment that any appropriator of water to whom a permit is issued takes it subject 
to the conditions therein expressed. 

Section 1392. Every permittee, if he aecepts a permit, does so under the 
conditions precedent that no value whatsoever in excess of the actual amount 
paid to the State therefor shall at any time be assigned to or claimed for any 
permit granted or issued under the provisions of this division (of the Water Code), 
or for any rights granted or acquired under the provisions of this division (of the 
Water Code), in respect to the regulation by any competent public authority of 
the services or the price of the services to be rendered by any permittee or by the 
holder of any rights granted or acquired under the provisions of this division 
(of the Water Code) or in respect to any valuation for purposes of sale to or 
purchase, whether through condemnation proceedings or otherwise, by the State 
or any city, city and county, municipal water district, irrigation district, lighting 
district, or any political subdivision of the State, of the rights and property of 
any permittee, or the possessor of any rights granted, issued, or acquired under 
the provisions of this division (of the Water Code). 

Witness my hand and the seal of the Department of Public Works of the State of 
California this day of 19 


A. D. Epmonston, State Engineer. 
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Exuirnit No. 17 


STATE OF CALIFORNIA—DEPARTMENT OF PuRLIcC Wor«ks—DIVISION OF WATER 
RESOURCES 


STATE ENGINEER 


LICENSE FOR DIVERSION AND USE or WATER 


Application Permit License 
This is to certifv, that ee 
ha made proof as of 


(the date of inspection) to the satisfaction of the State Engineer of California of 
a right to the use of the water of_- 


tributary to 


for the purpose of 

under Permit of the Department of Publie Works and 
that said right to the use of said water has been perfected in accordance with the 
laws. of California, the Rules and Regulation of the Department of Public Works 


and the terms of the said permit; that the priority of the right herein confirmed 
dates from 


that the amount of water to which such right is entitled and hereby confirmed, 
for the purposes aforesaid, is limited to the amount actually beneficially used for 
said purposes and shall not exceed 


The point of diversion of such water located 


\ description of the lands or the place where such water is put to beneficial use 
is as follows: 


All rights and privileges under this license including method of diversion, 
method of use, and quantity of water diverted are subject to the continuing 
authority of the Department acting through the State Engineer in accordance 
with law and in the interest of the public welfare to prevent waste, unreasonable 
use, unreasonable method of use, or unreasonable method of diversion of said water 

Reports shall be filed promptly by licensee on appropriate forms which will be 
provided for the purpose from time to time by the State Engineer. 

The right hereby confirmed to the diversion and use of water is restricted to 
the point or points of diversion herein specified and to the lands or place of use 
herein described. 

This license is granted and licensee accepts all rights herein confirmed subject 
to the following provisions of the Water Code: 

Section 1625. Each license shall be in such form and contain such terms as 
may be prescribed by the Department. 

Section 1626. All licenses shall be under the terms and conditions of this 
division (of the Water Code). 

Section 1627. A license shall be effective for such time as the water actually 
appropriated under it is used for a useful and beneficial purpose in conformivy 
with this division (of the Water Code) but no longer. 

Section 1628. Every license shall include the enumeration of conditions 
therein which in substance shall include all of the provisions of this article 
and the statement that any appropriator of water to whom a license is 
issued takes the license subject to the conditions therein expressed. 

Section 1629. Every licensee, if he accepts a license, does so under the 
conditions precedent that no value whatsoever in excess of the actual amount 
paid to the State therefor shall at any time be assigned to or claimed for any 
license granted or issued under the provisions of this division (of the Water 
Code), or for any rights granted or acquired under the provisions of this 
division (of the Water Code), in respect to the regulation by any competent 
public authority of the services or the price of the services to be rendered by 
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any licensee or by the holder of any rights granted or acquired under the provisions 
of this division (of the Water Code) or in respect to any valuation for purposes of 
sale to or purchase, whether through condemnation proceedings or otherwise, 
by the State or any city, city and county, municipal water district, irrigation 
district, lighting district, or any political subdivision of the State, of the 
rights and property of any licensee, or the possessor of any rights granted, 
issued, or acquired under the provisions of this division (of the Water Code). 

Section 1630. At any time after the expiration of twenty vears after the 
granting of a license, the State or any city, city and county, municipal water 
distriet, irrigation district, lighting district, or any political subdivision of the 
State shall have the right to purchase the works and property occupied and 
used under the license and the works built or constructed for the enjoyment 
of the rights granted under the license. 

Section 1631. In the event that the State, or any city, citv and county, 
municipal water district, irrigation district, lighting district, or political 
subdivision of the State so desiring to purchase and the owner of the works 
and property can not agree upon the purchase price, the price shall be de- 
termined in such manner as is now or may hereafter be provided by law for 
determining the value of property taken in eminent domain proceedings. 

Witness my hand and the seal of the Department of Public Works of the State 
of California, this day of , 19 
[SEAL] Epwarp Hyart, State Engineer. 


(The following information came to the attention of the Subcom- 
mittee Chairman subsequent to the preparation of this report. It is 
included at his request because of its direct relation to the subjects 
discussed in the hearings:) 


Exuipir No. 18 
STATEMENT OF EpmuNp G. Brown, ATTORNEY GENERAL OF THE STATE 


CALIFORNIA, ON THE CENTRAL VALLEY VALIDATION CASES, TO THE 
INTERIM COMMITTEE ON WaTER PROBLEMS OF THE LEGISLATURE 


Or 
JOINT 


My name is Edmund G. Brown. I am the attorney general of the State of 
California and, under its constitution, its chief law officer. Mvy appearance is at 
the request of the committee made through its chairman. 

The legal fencing which is now going on in the Central Valley 
obscuring the real problems which are facing California’s economy. 

California needs greater water development, more water, better controlled 
water, cheaper water, to be distributed to as many people as possible as soon as 
possible. 

Every position taken by my office will be with that end in view. 

The need is so great that California must be legally prepared to cooperate 
with every agency able and willing to work for the development of a greater 
quantity of cheap water. This includes the Federal Government, the State ard 
local agencies, privately owned utility companies and everybody else who ern 
foresee the greatness of California. None of these can do the job alone. Each 
has its part to plav in the development of this western empire. 

When I took office, I found that the Federal Government was delaving the 
letting of contracts for the construction of distribution svstems because my 
predecessor had taken the position that the irrigation districts lacked the legal 
capacity to contract in accordance with the requirements of Federal law.  Per- 
sisting in this position could have been calamitous. 

I reversed that position because it was not well-founded in law; it was contrary 
to the declarations of the legislature; it was contrary to the wishes of the people 
of the Central Valley as expressed in their district elections; and it wouid stifle 
the California economy. 

After I reversed my predecessor’s position contracts were let by the Federal 
authorities, construction work continued, and the ultimate development of the 
Central Valley project moved a little closer. 

When I reversed my predecessor’s position I acted as the people’s lawver, all 
the people, and I acted in their behalf and in accordance with their views as 
expressed bv the legislature 
The shouting seems to be about the 160-acre limitation in the Federal legislation. 
bas been with us for a long time. I hold no brief either for or against the 


litigation is 


Tt 


QnoTO—hA2 it 
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limitation. If the limitation is unsatisfactory that is a matter for the legislature 
and not the attorney general. You, gentlemen, and California’s Representatives 
in Congress, are the ones who wil! have to change it. But while you are changing 
it (that is if you want to change it) let’s not stop water development in California. 
Let’s not hamstring progress with useless litigation. 

As attorney general I have not and will not spearhead a continuing attack on 
Federal agencies—-I expect the Federal Government to last for a long time and 
for the good of California I propose to get along with it if possible. 

If a plan to provide California with more and cheaper water than is now pro- 
vided by the Central Valley project is proposed, I will support it. If it is adopted 
by the legislature, I will enforee it. If anyone has a plan acceptable to the 
people by which California can take over the Central Valley project I will sponsor 
it. 

I am only the lawyer in the case. I am not an engineer and I am not the 
legislature. Within my sphere I will continue to fight for the development of the 
Central Valley project and will cooperate with all agencies, public and private, 
Federal and State, to the end that more people will get more water at the lowest 
cost possible and in the shortest possible time. 


I 


First, let us consider the possibility that the State take over the Central Valley 
project. This possibility poses problems that are more germane to your activities 
as legislators than to mine as attorney general. But it also raises the purely 
legal problem of preserving the State’s power to cooperate with the Federal 
Government. Since as a lawver, I must consider not only the legality of what my 
client has done, but also the legality of what my client might like to do in the 
future, I must talk to vou about the legal implications of the arguments in the 
Ivanhoe case on this possibility. 

The first thing to remember is that State operation will net mean an end to 
vexing legal problems. Some difficulties will arise out of the operation of the 
project no matter who operates it. Three already show this: (1) that of preserv- 
ing fish life between Friant Dam and Mendota pool; (2) that of adjusting private 
water rights in the same area; and (3) that of adjusting private water rights from 
Shasta Dam to the delta. As long as there is not enough water to meet all bene- 
ficial uses, problems of this sort will remain. 

The second thing to remember is that unless the State is willing to pay off all 
the Federal investment at once, it will have to be willing to accept the obligation of 
enforcing those Federal policies which are conditions of Federal financial aid, 
unless, of course, Congress can be persuaded to the contrary. I have specifically 
in mind the acreage limitation and the power preferences. Furthermore, there 
are the practical considerations against issuing bonds to pay for the project in ¢ 
lump sum, thereby imposing on the people of the State an additional obligation 
by way of interest which is now borne by the Nation as a whole. 

The third thing to remember is that if the State really desires to do so, the way 
is legally clear now for it to take over operation and maintenance of the project. 
The legislative counsel so advised this committee in 1948. I agree. That is, 
the way is legally clear if my arguments prevail in the Ivanhoe case, for what I 
have in mind depends on the validity of the present contracts between the United 
States and the districts, and on the continued power of the water project authority 
to contract with the United States. If the State is readv to assume the burden 
of enforcing the policies of the Federal reclamation law and financing the necessary 
administrative machinery, I think that we could start at once to negotiate a con- 
tract whereby the water peoject authority would operate and maintain the project. 

From 1937 to 1940 the Bureau contemplated the possibilitv that repayment 
contracts would be negotiated with the water project authority. It so stated in 
its justification for its appropriations. Former Governor Olson on February 15, 
1939, wrote to the then Secretary of the Interior, Harold L. Ickes, outlining a 
plan whereby the State would take over the project. An essential element of 
this plan was that the State would, with some Federal aid, construct the power 
produetion and transmission facilities needed to get the maximum power revenues 
from the project. The Central Valley Project Act, however, then provided that 
although the water project authority could issve revenue bonds, the amount 
a'ithorized, $170,000,000, was to be reduced by the amount contributed by the 
Federal Government for the construction of the project. This left the authority 
with insufficient financial ability unless amendatory legislation was passed. 
Legislation was introduced by the late Senator Pierovich in 1939, but failed to 
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pass the assembly. The necessary legislation was not passed until 1951, when, 
as part of the authorization of the Feather River project, the authority was 
granted unlimited power to issue revenue bonds (Water Code, sec. 11700, as 
amended, California Stats. 1951, ch. 1441, p. 3401). Thus the way is now clear if 
we wish to use that form of financing. 

But, if the contracts between the United States and the districts and the 
authority’s power to contract are upheld, the way seems cleer for the authority 
to take over operation of the project without incurring more than the immediate 
administrative costs. The obstacle to this arrangement that once existed has 
been removed if the contracts between the Bureau and districts are valid. 
Secretary Ickes wrote Governor Olson on April 13, 1939, stating that it was the 
policy of the Department of the Interior to enter into contracts ‘‘only with 
agencies which have the power directly to assess and create liens on the property 
of the water users.’?’ The authority does not now have, and never has had, this 
power. The contracting districts do have it. The Bureau now has the problem 
of administering 14 or more contracts, and will have more in the future. The 
Bureau also has the problem of day-to-day operation of the project. I believe 
that these functions could be taken over by the authority under water code 
section 11500. This section is important enough to be quoted. It provides: 

“Notwithstanding anything in this part to the contrary or in conflict herewith 
the authority may do any or all of the following: 

“(a) Enter into contracts with the United States for the construction, main- 
tenance, or operation of all or any pert of the project or for the financing thereof, 

“(b) Enter into contracts for the acquisition by the authority of the works 
and properties of the project or any part thereof and for the repayment by the 
authority of the cost thereof to the United States. 

‘“‘(e) Conform to such requirements, not otherwise inconsistent with the law 
of this State, as may be prescribed by the United States under congressional 
legislation now in effect or which may hereafter be adopted or under rules and 
regulations duly adopted thereunder. 

‘“‘(d) Otherwise cooperate with the United States to the end that the people of 
the State may receive the benefits to be derived from the construction, mainte- 
nance, and operation of the project.” 

Now I call your attention to paragraph (c) which gives the authority power to 
conform to future Federal requirements. If the arguments in the Ivanhoe case 
made against the constitutionality of the irrigation district Federal Cooperation 
law prevail, section 11500 (c) will also be unconstitutional. You can readily 
imagine what a restricting effect this could have on future negotiation; vou can 
appreciate now why I am so insistent in the Ivanhoe case that this argument must 
not prevail. I must, as the State’s lawyer, attempt to preserve the State’s power 
to enter into arrangements that may someday be deemed desirable by the legis- 
lature. I hold no brief for the Bureau of Reclamation. But when the opponents 
of the Bureau attack the constitutionality of State laws which, in legal principle, 
would serve as the basis for cooperation with some more acceptable agency under 
more agreeable Federal laws, then I must defend those State laws even if this 
defense seems to aid the Bureau. I will not allow an attack on the Bureau or 
the reclamation laws to become a general attack on public water development. 

The United States may be willing to turn the maintenance and operation of a 
project over to an agency not having the assessment power, once it has executed 
contracts with agencies having the assessment power. ‘This is demonstrated by 
the negotiations now pending in the Klamath project which includes six Oregon 
districts and one California district, the Tule Lake irrigation district. Under the 
plan now contemplated a board of control appointed by the districts will take 
over the maintenance and operation of certain project works and be responsible 
for collection of the amounts due to the United States. The board of control 
will undertake to deliver water in accordance with the reclamation laws. Title 
to the major works remains in the United States because the Reclamation Act 
of 1902 so provides. 

Now this rather simple agreement for a relatively large project provides a cue 
to what might be done in the Central Valley. In the Central Valley, however, 
I would anticipate that the agreement would have to provide that not only 
water, but power as well, would have to be distributed in accordance with the 
reclamation laws. The project is so large and of such consequence to the Nation, 
that I anticipate that the agreement would have to be open-ended in the sense 
that the State would have to agree to assume the burden of additional units as 
they are constructed by the Bureau. Some such plan might preserve for the 
State the alleged advantages of Federal financing of the future works necessary 
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to bring the project to its major development, and at the same time give us the 
alleged advantages of having immediate control closer to the water users. Of 
course, the State would have to provide, whether it agreed to do so or not, the 
administrative staff necessary to carry out its obligations. The consideration 
for assuming these burdens, and they can be heavy ones indeed, would be that 
the State could take over operation and maintenance with no down payment. 
Great as these burdens are, presumably they are inconsequential compared to 
the cost of paying for the project now. But the possibilities of reasserting State 
control without outriztht repayment, attractive as they may be, can be accom- 
plished only if the contracts with the districts are valid, and only if the State 
has power to contract. Furthermore, these possibilities are hypothetical until 
the legislature says what it wants to do. When it does this, we can work out 
the legal details. 
II 


This committee is familiar not only with the general outlines of the controversy 
of the 9 (e) contract, but also with many of its. details. I shall, therefore, dispense 
with a general description and trust that the members of the committee will at 
the close of my statement ask for clarification if they feel that is necessary. A few 
facts, however, should be emphasized. 

One thing to bear in mind is that there is nothing obviously illegal in these 
contracts. In 1947, the legislative counsel analyzed the 9 (e) contract for the 
committee, and based on this, the committee reported: 


“From all of the statutes bearing on the subject, State and Federal, and the 
proposed contracts issued by the Bureau of Reclamation, it is clear that the 
Bureau may require almost any variety of contract. * * * 


Surely, if the contracts were patently illegal, this fact would have been ascertained 
by the legislative counsel then, and the committee would have so reported. 

As far as State law is concerned, the contracts are authorized by the irrigation 
district Federal cooperation law of 1917, now water cole sections 23175-23289. 
This is “‘an act to authorize irrization districts to cooperate and contract with the 
United States under the provisions of the Fe: ‘oot en laws for a water 
supply * * *” (California Stats., 1917, c. 160, p. 243). This law has always 
provided the water acquired by a contracting district shall be ‘“‘distributed and 
apportioned by the district in accordance with the applicable acts of Congress, 
the rules and regulations of the Secretary of the Interior thereunder, and the pro- 
visions of the eontract’’ (water code, section 23200; see also section 23197 (a)). 
A high order of legalistic skill is necessary to find anything wrong with this law. 

While this law is on the books it is a clear grant of authority to California irri- 
gation districts to enforce the acreage limitation. Until this law is changed, 
expresses the publie poli:yv of this State. The people most intimately concerned 
with its oper tion do not seen to find it entirely obnoxious if we may judge from 
the votes in the various contracting districts. These votes are as follows: 


For Against 

Lindmore irrigation district (water service 422 28 
Lindsay-Strathmore irrigation district 188 1 
Orange Cove irrigation district 32 122 
Stone Corral irrigation distriet 38 0 
Terra Bella irrigation district 102 2 
Delano-Earlimart irrigation district 378 5 
Exeter irrigation district 967 92 
Ivanhoe irrigation district 218 33 
Lindsay-Strathmore irrigation district 183 18 
Lower Tule River irrigation district 306 44 
Madera irrigation district 1, 979 755 
Saucelito irrigation district 66 0 
Tulare irrigation district 285 y 
Porterville irrigation district 186 33 
Contra Costa County water district 4,770 292 

Total.. in enties ‘ 10, 520 1, 434 


Thus the vote has been better than 7 to 1 in favor of the contracts author- 
ized under the irrigs.tion Cistrict Federal cooperation law. Numerically, there- 
fore, my position represents that of the vast majority of the people who have 
had an opportunity to express themselves, unless, of course, the majority are like 
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the Di Giorgios, who, Mr. Rockwell told you, voted for the contract even if they 
would like the Attorney General to oppose it. 

Other districts have entered into contracts under similar laws although under 
the special laws relating to their organization an election is not required. These 
districts are the Southern San Joaquin municipai utility Gistrict and the Chow- 
chilla water district. 

From this, I think we may conclude, that whether the districts and the people 
in them like the acreage limitation or not, they.have no desire to have the State 
interfere with their power to contract with the United States. 

Now you have been told that a few contracts had been validated by default, 
whereas in a number effective opposition had been voiced. This may have been 
unintentional distortion. The number is three: Ivanhoe, Madera and Saucelito. 
The few are six, as follows: 

Lindsay-Strathmore irrigation district (water service) on March 1, 1949. 

Lindmore irrigation district on May 19, 1949. 

Orange Cove irrigation district on December 7, 1949. 

Southern San Joaquin municipal utility distriet on April 21, 1950. 

Stone-Corral irrigation district on September 17, 1951. 

Terra Bella irrigation district on December 7, 1951. 

At least one other contract containing the acreage limitation has been validated 
in this State. This is in the Boulder Canyon project for the Coachella Valley 
county water district on December 14, 1948. 

Although these were all default proceedings, two of the decrees were rendered 
after the wide publicity given to the Ivanhoe controversy. These are the Stone- 
Corral and Terra Bella validations. Indeed the Terra Bella decree ‘s subsequent 
to the opinion of Judge Shepard in the Albonico case in which the judge said that 
the acreage limitation was unconstitutional. 

I believe that we may assume that no judge wants to render a decree contrary 
to law, even in a default case. Thus from these validations we may conclude 
that the judiciary see no obvious identity between the legal interest of the State 
and the position of the various opponets. 

Despite some difference of opinion between 1935 and 1938, since 1938, at 
least, the State has known that the acreage limitation would be applied in the 
Central Valley project, unless the Federal law was changed. Nevertheless, since 
that time the legislature of this State has repeatedly urged Congress to complete 
the project. I have in mind a series of joint resolutions: these are as follows: 

1. California Statutes 1951, page 4732, requesting that $12,247,790 be added 
to the appropriation of $32,204,210 for the project, thus increasing the appro- 
priation to the amount recommended by the water project authority. 

2. California Statutes 1950, page 397, urging the Federal authorization of the 
Sacramento Valley canals as part of the project. 

3. California Statutes 1949, page 3043, urging the Federal authorization of the 
Sacramento Valley canals as part of the project. 

4. California Statutes 1949, page 3045, urging the Federal appropriation of 
$113,000,000 for the Central Valley and other projects in this State. 

5. California Statutes 1949, page 3053, urging the Federal authorization of 
the Sacramento Valley canals as part of the project. 

6. California Statutes 1943, page 3215, urging the Federal appropriation of 
$114,031,000 to complete the project. 

7. California Statutes 1941, page 3538, urging Federal investigation of the feasi- 
bility of serving certain land south of the Pit River as part of the project. 

8. California Statutes 1941, page 3428, urging Federal removal of brush and 
debris in the area to be flooded by Shasta, thereby improving the quality of the 
water. 

9. California Statutes 1941, page 3351, urging the greater Federal appropriation 
of $38,750,000 for the project, as recommended by President Roosevelt. 

10, California Statutes 1941, page 3303, urging greater haste on the part of the 
Federal Government in completing the project. 

11. California Statutes 1941, page 3289, urging both greater appropriations and 
haste in completing the project. 

12. California Statutes 1941 page 214, urging the Federal appropriation of 
$30,000,000 to continue construction, 

13. California Statutes 1939, page 3212, urging the Federal construction of 
distribution systems to carry project water to lands in Madera,.Fresno, Tulare, 
Kings, and Kern Counties. 

14. California Statutes 1939, page 3142, reciting the fact that the project will 
bring untold benefits and wealth to the State, and urging that the lake behind 
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Shasta Dam be named McColl Lake in memory of the late senator whose efforts 
contributed to the project: 

There have been a greater number and even more voluminous resolutions by 
the water project authority memorializing Congress for appropriations and con- 
struction. The authority opposed the application of the limitation in the project, 
but this opposition was more as a matter of policy than of law. This story is told 
in some detail in my Ivanhoe brief (Ivanhoe brief, pp. 85-105). 

Now, in the face of this array of popular, judicial, legislative, and executive 
sanction of the project, some would have the attorney general of the State urge on 
a court, the proposition that State agencies cannot cooperate with the United 
States to reach the ultimate fulfillment of a project the completion of which the 
State has so consistently and zealously solicited. If these legislative resolutions 
have any meaning, they are an indication of the public policy of the State. To 
urge on the one hand that the Federal Government complete the project at a cost 
now estimated to be $676,018,000, and to argue on the other, that State agencies 
cannot as a matter of State law and policy cooperate in a plan which the State 
has for years known was contemplated, is to commit an act of duplicity of which 
I am incapable. 

Only once to my knowledge, has the legislature memorialized Congress to 
amend the acreage limitation to make it inapplicable to the project (Calif. Stats. 
1945, p. 285). Only twice to my knowledge, were bills introduced to prohibit 
irrigation Cistricts from entering into contracts embodying the limitation (Senate 
bills 330 a.nd 336, introduced January 22, 1947) ; both bills fe.iled to pass the assembly. 
From this one could argue that apparently the legislature is perfectly well satisfied 
with things as they are. Certainly this is further indication that unless there is 
amendatory legislation, not only does the limitation apply to the project, but also 
that our Ccistricts have authority to comply with it. Undoubtedly, the way to 
change the limitation is by legislation, particularly on the Federal level, to avoid 
the constitutional question of impairing the obligation of contracts already exe- 
cuted, but both the legislature and Congress have failed to act. 

Thus, confronted by legislative inaction, the opponents of the contracts hit 
on the office of attorney general as their public ball carrier. I cannot allow the 
office to become the object of such a maneuver. I am not here to argue to you 
the policy of the limitation, or the desirability of 160 acres as ageinst any other 
fixed figure. It is your job to decide whether the limitation is good, bad, or in- 
different. I am telling vou, that as a matter of law, it is my considered opinion 
that California irrigation Cistricts may comply with this limitation. The con- 
trary conclusion ignores the plain language of our statutes, and to argue it to a 
court is to substitute », lawyer’s tactic for legislative consideration. 

This is a glimpse st the background of the Ivanhoe controversy. The fight 
centers around the acreage limitation. The opponents of the contracts are skill- 
ful lawvers who ere following the old piece of advice: if your case is bad on the law 
arcue the facts: if it is bad on the facts argue the law: if it’s bad on both the law and 
the facts, attack the personal integrity of opposing counsel. 


iil 


I would now like to tell you the whole story of the how and why of the State’s 
change of position in the Ivanhoe case. 

During the late summer and fall of 1950, in the course of my campaign for the 
office I now hold, I met a number of lawyers and other persons in the San Joaquin 
Valley who were intimately familiar and concerned with the water problem. 
They all impressed on me its urgency and importance. Phere were statements of 
dissatisfaction with my predecessor’s stand in the Ivanhoe case, and even a sug- 
gestion that it was not in good faith. 

Even before I took office, therefore, I began an intensive review of the State’s 
position. That position was based, in part, on an opinion written by Mr. Shaw 
(14 Ops. Cal. Atty. Gen. 120 (1949)) holding unconstitutional the provision of the 
Irrigation District Federal Cooperation law, which permits districts to enter into 
contracts with the United States under Federal laws enacted after its own enact- 
ment (Water Code sec. 23195; 14 Ops. Cal. Atty. Gen. 120 at 131 (1949)). Since 
the Irrigation District Federal Cooperation law was enacted in 1917, this meant 
that a district could contract only on the basis of the Federal law then existing, 
which provided. for repayment within 16 years, rather than the 40 years allowed 
under section 9 (d) of the Reclamation Project Act of 1939, or the indefinite 
repayment period purportedly allowed under section 9 (e) of the latter act. 


ae am 
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I was immediately struck by the fact that on this theory the annual burden on 
the irrigator for water service would be at least two and one-half times greater, 
and perhaps even more, than the annual burden which the Bureau of Reclamation 
was actually imposing. Frankly, I could not see why the attorney general of the 
State should argue that the citizens of the State were not paying enough; why 
should the State urge that the price of water should be $8.75 per acre-foot when 
the Bureau would deliver it at $3.50 per acre-foot? 

Bearing in mind that men of good will can differ, and that good lawyers can 
reach opposing conclusions, as soon as I took office, I asked Mr. Bert Levit, then 
my chief deputy, to have an independent evaluation made of Mr. Shaw’s opinion. 
This was done by Mr. Theodore Westphal, Assistant Attorney General, who 
came to the conclusion that Mr. Shaw was wrong. Mr. Westphal wrote a 
memorandum on this point on January 16, 1951. Mr. Levit concurred in his 
conclusions. 

Thereafter I decided that it was necessary to have a complete reevaluation 
made of the State’s position in the Ivanhoe case. The Bureau furnished me with 
a brief of its position, which I turned over to Mr. Shaw for analysis. He replied 
by a memorandum dated February 21, 1951. Meanwhile I assigned Mr. Gold- 
berg, a deputy in the office, to the task of ascertaining the nature of validation 
proceedings and analyzing the pleadings in the Ivanhoe case. He came to the 
conclusion, independently, that not only was Mr. Shaw’s opinion erroneous, but 
also that the balance of the answer was probably wrong, for example, the con- 
tention that the whole validation proceeding was unconstitutional as a violation 
of due process of law. His conclusions were stated in a draft trial brief for the 
Ivanhoe case which was written, not to be filed in court, but to be used in oral 
argument. This was not dated, but Mr. Goldberg tells me it was completed 
about March 2, 1951. 

I also continued my own independent and individual study. I read and reread 
the symposium on the Central Valley project, published by the California Law 
Review in October 1950. The notes in this, too, expressed the conclusion that 
Mr. Shaw’s opinion was in error and that the contracts were valid under both 
State and Federal law. I discussed the matter with a number of persons familiar 
with theproblem. Some of this was in the form of correspondence. For example, 
k had been told that the Bureau of Reclamation was coercing the districts to enter 
into the contracts. Mr. Leroy MeCormick, attorney for the Saucelito, Orange 
Cove, and Alpaugh irrigation districts, advised me by letter on January 22, 1951: 


“T can assure you that there was no pressure put on the board of directors 
or anyone else in connection with this contract, and the people have endorsed 
it because they wanted it. We are not afraid of what is going to happen 40 
years from now, and we are not afraid of Bureau domination during the 40- 
year period. Furthermore, and probably the most important, we are not a 
party to the program of driving the Bureau out of California.”’ 


Some of the members of the committee know Mr. McCormick. He was for 
many years county counsel of Tulare County and active in Republican political 
circles. I have relied heavily on his advice because of his great knowledge of 
public law, because of his admitted integrity, and because, being of the opposite 
political party from me, I felt that I need fear no open or covert ulterior political 
motives on his part. 

Again on February 20, 1951, Mr. McCormick wrote me as follows: 


“Now that the State of California is in the [Ivanhoe] case, you are in a 
position to do a lot of good for the districts by reversing the position of the 
office. By that I mean you could argue for the approval of the contract 
rather than its disapproval, if you are yourself convinced that there is some 
good ground for such an argument * * ¥*,” 


On January 21 and on January 25, 1951, Mr. James R. McBride, attorney 
for Ivanhoe, Lindmore, and Lindsay-Strathmore districts, furnished me with 
analyses of his position. These were remarkable for the legal acumen they dis- 
played, and for Mr. McBride’s tactful restraint in not urging me to adopt any 
particular point of view. 

Mr. Duval Williams, vice-president of the board of directors of the Chowchilla 
water district, wrote me on January 10 and 18, 1951, urging that I not oppose the 
validation of the contracts. About the same time I received letters to a similar 
effect from Mr. Denver C. Peckinpah, attorney for the Madera irrigation Cistrict. 

On February 28, 1951, Mr. Duval Williams and Mr. Irvin M. Althouse, as 
president and secretary, respectively, of the Friant Water Users Association, 
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wrote me urging that I do everything possible to obtain an early solution so that 
construction of distribution systems might get under way. 

As a final example, Mr. Lawrence Parma, attorney for the Santa Barbara 
County Water Agency, wrote me on March 19, 1951, after the State’s position was 
changed in the Ivanhoe case: 


“In my opinion the position now taken by the State is the correct one. 
It would also be my guess that. considerable pressure was put upon you to 
adhere to the views advocated by your predecessor. I wish to congratulate 
you for the action you took because it was a difficult and courageous thing 
to do.” 


I also heard from the other side. For example, Mr. Rockwell and Mr. Herman 
Phleger, one of his senior partners in the firm of Brobeck, Phleger, and Harrison, 
representing the Di Giorgio Fruit Farms, Inc., met with me on February 7, 1951, 
and on February 17, 1951, Mr. Phlieger furnished me with a memorandum of 
legal points and authorities to the same general effect as Mr. Rockwell’s statement 
to your committee on December 17, 1951. 

In both statements it was argued that the Ivanhoe contract was contrary 
to the general law of the State, for example, because it provides that boundaries 
of the district shall not be changed without consent of the Secretary of the Interior. 
Now it may be that this provision in the contract is in apparent conflict with 
one general law. But it is specifically required by another provision of general 
law. Water Code section 23202 says, in so many words, that when a district 
contracts with the United States, “the district shall not be dissolved, nor shall its 
boundaries be changed, except upon written consent of the Secretary of the 
Interior * * *’” Mr. Phieger disposed of this section by ignoring it. Mr. 
Rockwell mentioned it in his Ivanhoe brief, and says that it is unconstitutional. 
It has not vet been made clear to me why an Attorney General should take 
up arms against a State agency to have its contracts declared void because the 
authorizing statute is unconstitutional. My concept of my duty is that I must 
uphold the constitutionality of the laws enacted by the legislature except where 
they are obviously unauthorized. There is no such obvious unconstitutionality 
here. A year ago I though this point was not well taken and my views have not 
changed. 

My purpose is not, at this moment, to review the legal issues; however, I will 
come to those later. I want to call vour attention to a further matter I mentioned 
to Mr. Phleger. I wrote bim on February 12, 1951: 


“You state that the State’s continued participation will not postpone the 
furnishing of water to the Central Valley. I might state that I called Mr. 
Graham of the Bureau of Reclamation, who has advised me that this is not 
true and that work is now being suspended on five contracts—Exeter, 
Lindsay-Strathmore, Ivanhoe, Stone Corral, and Saucelito.” 


To this Mr. Phleger replied in his letter of February 17, 1951: 


‘A doubt persists, however, as to whether the foregoing genuinely repre- 
sents the Bureau’s views. If what the Bureau is really saving is that it will 
not proceed with the distribution svstems unless the State of California with- 
draws from all confirmation proceedings, then its positions would seem to be 
completely untenable and to amount to nothing more than a naked attempt 
to harass the State into an abandonment of its legal rights. We are confi- 
dent that as Attorney General you will desire to probe into the true basis 
of the Bureau’s action.”’ 


Of course, vou appreciate the urgency of this construction problem. The dis- 
tribution svstem contracts are drawn deliberately to put the burden of rising 
costs on the districts, not on the United States. The contracts call for the expend- 
iture of funds bv the United States in building a svstem; they do not call for the 
construction of the complete svstem necessary. The reason for this, I am told, 
is that the Bureau has no legal authority to require Congress to make an apnrro- 
pristion. The result, in a time of rising prices, is that every minute of delav 
hurts the irrigators:; presumably it hurts the small irrigators the most because 
they most likely are those who have the fewest reserve assets to sit out a legal 
storm which might cut off the delivery of water. 

Naturally, Mr. Phleger was correct in his statement that I would probe the 
Bureau’s position further. Indeed, I was probling it before I beard from Mr. 
Phleger. Here is what I found: As long as the State was taking the position that 
irrigaticn districts had no legal authority to enter into these contracts, no con- 
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struction contracts would be let; otherwise, the Government’s position as a 
creditor would be imperiled. If the State took the contrary position, letting of 
the construction contracts would proceed. No pressure of any sort was put on 
me to reach other than what I considered to be a proper legal conclusion. I 
would have resisted any pressure tactics had they been attempted. I used my 
best legal judgment; and one of the consequences of this is that the Bureau has 
proceeded and the danger of rising costs has to that extent been lessened. 

From the start of my study of the legal problems of the Central Valley project, 
I have tried to work closely with the water project authority, of which I am a 
member, because it is the State agency most particularly charged with responsi- 
bility for the project. Thus, in the course of studying the case, I discussed it at 
a meeting on February 13, 1951, with the late chairman of the authority, Mr. 
Purcell, the State engineer, Mr. Edmonston, and the principal attorney of the 
division of water resources. I was shocked when Mr. Purcell told me that my 
predecessor’s position in the Ivanhoe case had been taken without consulting 
the authority. By February 20, 1951, I had tentatively come to the conclusion 
that my predecessor’s position was legally incorrect. I so informed the authority 
at its meeting held that day. 

On March 7, 1951, I filed the first amended answer for the State in the Ivanhoe 
ease. In view of the importance of the case, I appeared personally in the Superior 
Court in Visalia, and told the court: 


“It is our contention that the conditions precedent [to the contract] have 
been complied with, that both the Federal Government and the irrigation 
district have the right to enter into the contract; and that the provisions 
are valid under both the State and Federal laws.’’ (Ivanhoe transcript, 
March 7, 1951, p. 12.) 


I also told the court that in my opinion the contract involved no question of 
title to the water. Mr. Goldberg made a similar statement. The regional 
counsel for the Bureau agreed. It was at this hearing that the court made its 
order giving the water project authority the opportunity to appear. 

Thereafter, we continued our study of the case. I summarized my views on 
the law, apart from the question of water rights, in a letter to Mr. Purcell, dated 
March 20, 1951. Mr. Holsinger, Mr. Reed, chief of the division of contracts and 
rights-of-way of the department of public works, and Mr. Goldberg, drafted the 
resolution authorizing me to appear for the water project authority, which reso- 
lution was adopted on March 27, 1951. These same men then drafted the second 
amended answer in the Ivanhoe case, copies of which have been furnished to this 
committee. You will see from the exhibits attached to this answer (exhibits 
D, Kk, and F) that the Secretary of the Interior agreed that water rights are not 
involved in this validation proceeding. The reason that we appear and ask for 
validation on behalf of the State, but only for exclusion of the question of water 
rights on behalf of the authority, is that the resolution clearly covers the latter 
point and I have no intention of stretching my authority in the slightest in this 
proceeding. It is on the basis of this answer that we are now proceeding. A 
similar answer was filed in the Madera case at the request of Mr. Purcell made by 
letter dated July 23, 1951. 

IV 


Next in this long story, I would like to take you through a little synopsis of 
the legal issues in the Ivanhoe cases. This will show you, I believe, how involved 
some of these issues are; how dangerous to the welfare of the State are the argu- 
ments contrary to mine; and, I regret to sav, how spurious are some of the argu- 
ments made by the opponents of the contract. I will take these up in the order in 
which they are raised in the second defense in Mr. Horton’s answer in behalf of 
Mr. McCracken. The original State answer was identical with this. 

1. That the whole validation proceeding violates due process of law in that the 
time to appeag and answer is unreasonably short (MeCr. ans., 2d def., par. IIT). 
I said in the Teietien brief, and I sav again, this argument is spurious and is 
explainable only as an attempt to mislead the court. There are at least six 
decisions of the United States Supreme Court and six more decisions of the Cali- 
fornia Supreme Court indicating that this contention is incorrect. Upholding 
the argument could lead to collateral attack on numerous bond issues already 
validated. I never saw any substantial reason why the attorney general should 
advocate Mr. Horton’s point of view on this, and I still see none. If the legis- 
lature thinks that 3 weeks for publication of notice and 10 days to appear in this 
proceeding is not enough time, it is, of course, free to enlarge these periods. 
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2. That the contract is unauthorized by Federal law for four reasons: that it 
purports to be for the sale of water; that it does not require-repayment within 40 
years; that it imposes the acreage limitation; and, finally, that it purports to 
terminate delivery of water in 40 years (McC. ans. 2d def., par. IV). 

You have been sold that I have adopted without qualification the position of the 
Bureau of Reclamation. This statement is not correct. My brief does not cover 
the validity of this contract under Federal law. A comprehensive argument 
has been made on this by the Bureau, and, I feel, its attorneys, not I, have the 
responsibility for justifying the actions of the Federal Government. An equally 
comprehensive argument has been made by the principal attorney for the division 
of water resources, Mr. Henry R. Holsinger. My primary concern is the validity 
of the contract under State law. I have, therefore, not covered this argument 
(Ivanhoe brief, p. 5). Mr. Holsinger takes the position that the contract, prop- 
erly interpreted, may be valid under Federal and State law (Holsinger brief, 
p. 145); that it is not a repayment contract but merely a term contract for the 
delivery of water which is a temporary expedient to be used until it is feasible to 
execute a repayment contract. As I understand Mr. Holsinger’s position he 
believes that the 9 (e) contract must be followed by a repayment contract. I 
have not taken any position as to what form of contract must follow the 9 (e) 
contract (Ivanhoe brief, pp. 27-28, 31). The important thing is that we agree that 
the 9 (e) contract is but an incomplete expression of the obligation of the United 
States, and that the termination of the contract does not terminate the obligation 
to deliver water (Holsinger brief, pp. 138-139; Ivanhoe brief, pp. 27-238). When 
I discuss the question of why water rights are not involved in this proceeding, 
I shall outline one possibility as to assuring the State that this obligation will be 
performed. 

3. That the contract violates State law in six particulars (McCr. ans., 2d def., 
par. V). 

(a) That article 12b of the contract violates water code section 22559 in for- 
bidding the district to dispose of project water outside the district without the 
consent of the Secretary of the Interior (this is a typographical error, the reference 
should be to water code section 22259. It is an interesting commentary on the 
identity of the original State answer and the McCracken answer to note that this 
same typographical error appears in both) (MeCr. ans. 2d def. par. V (a)). The 
short answer to this is that it is allowed by sections 23200 and 23201 of the water 
code (Ivanhoe brief, 34-38). 

(b) That as between the district and the United States, article 15 (c) of the 
contract gives the latter the right to recover seepage and return flows discharged 
beyond the boundaries of the district thereby violating State law (MeCr. ans. 
2d def. par. V (b)). The short answer is that the United States is an appropriator 
and, as such, may recover return flows within the scope of its appropriation 
(Ivanhoe br., pp. 41—45). 

(c) That article 36 of the contract requires the payment of even void assessments 
before water can be delivered. The short answer to this is that under California 
law it is hard to see how there could be a judicial declaration of invalidity unless 
the amount properly owed were first tendered (Ivanhoe br. 32-33). 

(d) That article 27 of the contract allowing for ad valorem assessment of excess 
lands is unconstitutional (MeCr. ans. 2d def. par. V (d)). I will cover this under 
my discussion of the excess-lands provision, 

(e) That article 32 of the contract requring consent of the Secretary of the 
Interior to boundary changes is not authorized by State law (MecCr. ans. 2d def. 
par. V (c)). The short answer is that this is specifically allowed by water code 
section 23202 (Ivanhoe brief, pp. 38-41). 

(f) That the contract does not state the maximum repayable construction 
obligation (MeCr. ans. 2d def. par. V (b)). The short answer to this is that 
State law does not require a district to enter into a repayment contract (Ivanhoe 
br. p. 24). If this is not a repayment contract, as argued by Mr. Holsinger, 
obviously no statement is required. If it is a repayment contract,gas held by my 
predecessor, the defect, if any, is cured by the validating provision of water code 
section 22678 (Ivanhoe brief, pp. 29-30). 

4. That the irrigation district Federal cooperation law is void special legislation 
under the State constitution (MecCr. ans. 2d def. par. VI). To reach this result 
we would have to conclude, under the rules of our supreme court, that there was 
no rational justification for this law. I think that no such conclusion is possible. 
I refuse to argue it because of the drastic effect that this might have on the State’s 
power to cooperate with the United States (Ivanhoe brief, pp. 81-85). I conceive my 
duty as attorney general to require that I attempt to preserve the State’s power 
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to accept the conditions precedent to receipt of Federal aid. If the exercise of 
this power is unwise or offensive, it is up to the legislature to make the correction. 

5. That the irrigation district Federal cooperation law is unconstitutional insofar 
as it permits districts to aecept contracts offered by the Federal Government 
pursuant to Federal laws enacted after 1917, the date of the original enactment of 
our State law (McCr. ans. 2d def. pars. VII and IX). The grounds for this 
attack are that legislative power has been unconstitutionally delegated to the dis- 
tricts and to the United States by water code section 23195 providing: 


‘Districts may cooperate and contract with the United States under the 
Federal Reclamation Act of June 17, 1902, and all acts amendatory thereof 
or supplementary thereto or any other act of Congress heretofore or hereafter 
enacted permitting cooperation.”’ 


From the viewpoint of general State government, this is the most serious argu- 
ment in the case. If it is correct, at least 22 other statutes are unconstitutional 
(Ivanhoe brief, pp. 59-62); and the interpretation of 31 more is severely restricted 
(Ivanhoe brief, pp. 63-67). If it is correct, there is an enormous, if not insurmount- 
able, legal obstacle to Federal-State cooperation. The constitutional argument 
applies as well to the United States as to the State. Federal-State cooperation, 
therefore, would have to be authorized by simultaneous legislation. Both Con- 
gress and the legislature would have to pass bills effective on signature, and the 
President and Governor would have to arrange to sign them simultaneously 
(Ivanhoe brief, p. 54). 

The short answer to this argment is as follows: (1) There is no delegation of 
State legislative authority to the United States because there is no automatic 
compliance with Federal law (Ivanhoe brief, p. 50); (2) if there is a delegation of 
legislative power it is to our own irrigation districts, and these districts are proper 
recipients of such power under the State constitution (Ivanhoe brief, pp. 71-88). 
This problem is one of considerable legal complexity. It has been developed at 
length in my Ivanhoe brief, copies of which have been furnished to the committee. 

Unlike most of the legal arguments involved in the Ivanhoe case, this argument 
has policy considerations on which I deem it necessary to take a firm stand. On 
November 30, 1951, I addressed the State chamber of commerce in Los Angeles 
and explained my position on this point as follows: 


“The first and most startling problem arising out of the Central Valley 
project, is that of preserving the State’s power to cooperate with the Federal 
Government. Let me say at the outset, that when I speak of preserving the 
State’s power to cooperate to obtain Federal benefits, I am not arguing that 
the State should accept those benefits—that is a policy question which, as 
the State's lawyer, I believe must be decided by the legislature. Whether 
the State needs, or does not need, or should, or should not, accept any par- 
ticular form of Federal aid is not my concern as attorney general. What is 
my concern is preserving the State’s power, to decide for itself, through its 
proper officials and legislators, whether it will accept Federal aid. Again, | 
think that no one will seriously dispute the proposition that the State should 
have this freedom of choice.”’ 


If the legislature believes that the policy of Federal-State cooperation as allowed 
by the irrigation district Federal cooperation law is wrong, all the legislature has to 
do is repeal that law. But I will not argue, in the absence of the clearest and 
most convincing authority, that that law is unconstitutional, for if that law is 
unconstitutional, the power of the State, my client, will be seriously and arbi- 
trarily curtailed. I am not going to expose this State to the peril of losing flood- 
control and social-security benefits, just because some groups are disgruntled with 
the irrigation contracts offered in the Central Valley. If this law allows bad 
things, then the legislature, not the court, is the proper correcting agency. 

6. That the acreage limitation is unconstitutional (MeCr. ans. 2d def. par. 
VIID. Even if the irrigation district Federal cooperation law is held unconstitu- 
tional, opponents of the 9 (e) contract will still be faced with the acreage limitation. 
The limitation was in the Federal law in 1917, and had been since the passage of 
the original Federal act in 1902. I believe that the advantage that these oppo- 
nents seek to obtain is that underthe reclamation law as it stood in 1917, a repay- 
ment period of only 16 years was allowed, and, therefore, the limitation would be 
removed sooner. 

The argument as to the acreage limitation has, logically, two main aspects: 
(1) May Congress refuse to deliver water to excess lands? and (2) may lands to 
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which water is not delivered be assessed for benefits received by operations under 
the contract? The answer to both questions is “Yes.” 

Project water is subsidized water. There is no doubt that Congress may desig- 
nate a reasonable class of recipients for its bounty. Classification based on 
incomes has been upheld for the Federal housing and social-security programs. 
The situation with regard to the limitation is not dissimilar. As I understand 
the attack on the limitation it is not based on the absence of constitutional power 
in Congress to make such a discrimination. 

The answer to the second problem, whether the excess lands may be assessed 
even though they are not furnished with project water, is more complex. First, 
we must consider whether an irrigation district levy is a tax or a special assessment. 
The Irrigation Districts Association has argued that these levies are taxes. The 
object of this argument is to make such levies deductible for income tax purposes. 
But if they are taxes, they may be levied without regard to receipt of a benefit by 
the particular taxpayer ;and thus the problem issolved (Ivanhoe brief, pp. 126-128). 

A special assessment, however, may be levied only for benefits to the land 
assessed. Thus it becomes necessary to consider whether land may be benefited 
by operations under the contract even though it does not receive a surface supply. 
In his memorandum to me on February 17, 1951, Mr. Phleger, senior associate of 
Mr. Rotkwell, representing the Di Giorgio Fruit Farms, Inc. wrote “Until distribu- 
tion systems are constructed, such water is available only to landowners adjacent 
to the canal, but this indirectly benefits other landowners by lessening or eliminat- 
ing the pumping of water by the adjacent owners from underground reservoirs.” 
We have here an admission that it is possible to benefit excess landowners by 
operation of the project, for whatever supplemental water is brought in by the 
project relieves the burden on existing nonproject water supplies. The correct- 
ness of the legal proposition that land can be assessed for indirect benefits is 
illustrated in a variety of wavs: land which cannot be flooded may be included in a 
flood control district; land which has even an adequate water right can be included 
in an irrigation district; and land can be included in a fire protection district even 
though the owner maintains a private fire department. 

Here again we are involvd with a matter of principle showing a clear legal policy 
(Ivanhoe brief, pp. 128-136). A basic assumption of the law of financing piblic im- 
provements by creating assessment districts, is that assessments may be based 
on indirect benefits. For me, as attorney general, to argue that an assessment 
must be based on direct benefits only could muddle the law of public financing to 
a dangerous extent. 

Now, in their brief in the Ivanhoe case, Mr. Phleger and Mr. Rockwell saw fit 
to ignore the possibi ity of assessment for indirect benefits, and they argue, in 
effect that excess lands cannot be assessed if they receive no surface supply. In 
view of Mr. Phleger’s statement to me, we know that they know better than to 
assume that a surface water supply is the only possible benefit by virtue of opera- 
tions under the contract. 

But the attorneys opposing the contracts are arguing for clients, and if all te 
arguments in oppsoition to the 9 (e) contract were to prevail their clients would be 
in a handsomely advantageous position. Either the excess landowners would 
get the benefit of the subsidy; or they would not be assessed and the small farmers 
would have to pay off the project for them in 16 vears. I can see why t’ey argue 
for this result, but I remain unconvinced that their argument necessarily repre- 
sents the interests of the people of the State of California. 

Now there are other devices whereby the assessment of excess Jands may be 
ameliorated. The district may finance the contract by tolls for water, either 
exclusively or in conjunction with assessments, under water code section 22280 
(Ivanhoe brief, pp. 121-122). Orthe assessment may be made on the basis of bene- 
fits rather than ad valorem under water code section 23242, a part of the irrigation 
district Federal cooperation law (Ivanhoe brief, pp. 133-136). Or course, it is 
contended that water code section 23242 is unconstitutional, but for the reasons 
stated in my brief, I believe that this argument. is also not well taken 

7. Finally, in this catalog of legal arguments, let me explain to you why ques- 
tions of water rights should be excluded from the Ivanhoe case. The validity of 
the contract does not depend on whether or not the United States has any water 
rights. I can make a valid contract to deliver you a bale of hay, and if I can’t 
perform because I could not get the hay in time for delivery, | am liable to you for 
damages. This is the simple answer to why water rights are not involved. 

A less obvious but equal persuasive answer is that we are trying to keep the 
Ivanohoe case from prematurely invading the province of the State engineer. 
He will soon be required to pass on the applications of the United States to ap- 
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propriate water. In this process he will be able to insert conditions in the publie 
interest. Specifically what these conditions will be has not yet been determined, 
of course. But anything in the Ivanhoe decree purporting to declare water rights 
or the conditions attached thereto, may be binding on the State—the law is suffi- 
ciently doubtful so that I cannot state this binding effect with any certainty. It 
is practically certain that whatever is decalred beyond validity or invalidity of the 
contract is not binding on the United States. If such declarations are not binding 
on either the State or the United States they are meaningless. If they are binding 
on the State but not the United States, they may impinge seriously on the powers 
of the State engineer to affix conditions in the first instance. The water code pro- 
vides a reasonable and orderly procedure for acting on these applications; it grants 
the State engineer the authority, as a sort of expert tribunal to make the initial 
determination. The discretion is his, under our law, and I am trying to keep the 
court from collaterally interfering with powers that the law has placed elsewhere. 


V 


This is a brief summary of the Ivanhoe case. It is a case, which if decided 
correctly, W 


ill do nothing beyond the legislature’s power to rectify as to matters 
of policy. But if the Ivanhoe case is decided against us, it will be a clog on the 
administration of State government in fields as diverse as regulation of invest- 
ments by insurance companies and aid to needy blind. I have deliberately re- 
frained from commenting on the suggestion that this committee participate in the 
oral argument in the Ivanhoe ease. I tell you now, that the case is important 


enough to warrant presentation of any responsible point of view, and I have no 


objection to an appearance in behalf of the committee to urge any view it thinks 


is proper. It is my duty to caution you, however, that a blanket and uncritical 
acceptance of the views of the opponents of the contracts can lead the State into 
legal perils. Apart from the paradox of a legislature urging the invalidity of its 


own laws, I tell you as bluntly as I can, that the adoption of the arguments con- 


trary to mine can saddle legal millstones around the neck of this State capable of 
depriving it of the chance of solving its own water problems, 





Exurpit No. 19 


Unirep STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
February h, 1952. 


Hon. Earn WARREN, 
Governor of California, Sacramento, Calif. 


My Dear Governor WarREN: The advent of the full-scale operation of the 
Central Valley project emphasizes the imperative need for the early resolution 
of a number of problems concerning the use of water, particularly in connection 
with the Sacramento River. The State of California and the Federal Government 
have a common interest in these problems and the purpose of this letter is to urge 
that the State activate its available mechanisms in aid of their settlement. 

It will be recalled that when the Ivanhoe irrigation district instituted a pro- 
ceeding in the Superior Court of California in and for the county of Tulare, for 
the confirmation of the validity of its 40-year water service and distribution system 
repayment contract with the United States, then Attorney General Fred N. How- 
ser filed an answer attacking the validity of the contract under both the State and 
Federal law. Subsequently his successor, Attorney General Edmund G. Brown, 
reached the conclusion that the law of California authorizes an irrigation district 
to enter into such a contract with the United States, joined with the Ivanhoe 
district in urging a decree of validation, and actively participated in the ensuing 


proceedings. This action, it is worthy of note, was taken with the unanimous 
concurrence of the members of the Water Project Authority of California, as 
evidenced by its resolution of March 27, 1951. At the request of the California 


director of public works, Attorney General Brown likewise has entered the pro- 
ceeding for the validation of the 40-year water service and distribution system 
repayment contract between the Madera irrigation district and the United States, 
in support of the district’s prayer for a validation decree. 

Again, the State of California, through Attorney General Brown, Assistant 
Attorney General Shaw, and Deputy Attorney General Goldberg, is taking an 
active part in the defense of Rank v. Krug and Hollister v. Krug, which are pending 
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suits to enjoin named Federal officials in the operation of Friant Dam and Reser- 
voir. 

These activities, I hope, are symptomatic of the kind of continuous collaboration 
between the State of California and the United States which will permit an orderly 
effectuation of the highest development and enjoyment of California’s water 
resources. 

The State of California of course asserts a certain scope of jurisdiction of the 
water of the State and of its use, and by section 8 of the Reclamation Act of 1902 
(32 Stat. 388, 390), the Congress enjoined the Secretary of the Interior, in carry- 
ing out the provisions of the act, to proceed in conformity with State law. The 
most recent judicial recognition of this statutory principle is in the United States v. 
Gerlach Live Stock Company (339 U. S. 725), decided June 5, 1950, in which the 
Supreme Court of the United States reviewed the administrative practice of the 
Bureau of Reclamation in carrying out the provisions of section 8. 

The current estimate of the cost of the construction of the Central Valley 
project is $700,000,000. The recoupment of the legally reimbursable portion of 
this Federal! expenditure is necessarily dependent on a legal freedom, as well as 
a legally sanctioned duty, on the part of the United States to operate the project 
as it has been planned by both the State of California and the United States. 
This freedom in turn depends on the validity and extent of the rights of the United 
States to store, divert, and use water under the law of California. These rights 
have their inception in certain applications by the California director of finance 
to appropriate unappropriated water, which have been or are to be assigned by 
him to the United States, in certain applications made by the United States 
itself, and in already vested rights to the use of water which have been acquired 
by the United States from private parties through negotiated purchase or inverse 
condemnation involving the payment of compensation. 

The acquisition or adjustment of private water rights on the San Joaquin 
River has been substantially accomplished through negotiated settlements and 
inverse condemnation suits, save for some 37 suits which remain pending, in- 
cluding Rank v. Krug and Hollister v. Krug, to which I aiready referred. On the 
Sacramento River, however (the legally defensible right to carry Shasta storage 
water through which is the key to the project operation), it is imperative that 
there be some definitive ascertainment of the quantum of the natural flow pro- 
tected by the applications to store and divert water. This in turn can be had 
only through an authoritative determination of the extent of the private uses 
which, under California law, are senior in right to the applications filed by the 
State director of finance and the United States. 

To this end the Bureau of Reclamation has for several years been engaged 
in a comprehensive investigation and assembly of factual data concerning water 
uses on the Sacramento River. This program has been implemented by the 
contract of July 1, 1950, between the United States and the California Department 
of Public Works, whereunder the State office is preparing and submitting to the 
Bureau of Reclamation a separate detailed report for each diversion that has been 
and is being made along the Sacramento River and its tributaries upstream from 
the city of Sacramento. This contract was made for a 3-year period and it 
contemplates reimbursements to the State by the United States in an amount 
not to exceed $300,000. The material furnished by the State and the other 
information obtained by the Bureau of Reclamation from title insuranee com- 
panies, water users, and other sources is being consolidated into comprehensive 
factual reports which in general may be made available to the major interested 
water users’ organizations. 

At this point in the conduct of the fact-findings program it is appropriate to 
contemplate the mechanics by which its products may be employed most ef- 
fectively and definitively. This problem has been considered most carefully 
and at length, and it has been the subject of discussion from time to time among 
members of the staffs of the Bureau of Reclamation and the State division of water 
resources. 

I cannot be too emphatie in repeating my conviction that the ultimately mutual 
objective of this cooperative program is an authoritative determination of the 
validity and extent of the private rights to the use of water which have been 
perfected under State law, in order that the plan of operation of the project may be 
sarried forward effectively, not merely because of the financial stake of the tax- 
payers of the entire Nation, but more directly for the immediate beneficiaries of 
the project, who are all the people of California. 

The United States, through the Bureau of Reclamation, of course has an im- 
mediate responsibility for the accomplishment of this objective. But I conceive 
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the State of California, as the initial planner of the project, as the assignor of 
applications representing a substantial portion of the water need for the opera- 
tion of the project, and as parens patria of all of its citizens, also to have a most 
direct responsibility, which should be met through active and positive leadership 
in any negotiations and in any proceedings, in whatever forum, looking toward 
the solution of the water problems of the Sacramento River. 

You will reeall that the institution of a court adjudication proceeding was the 
subject of extensive attention during the October 1951 hearing held jointly in 
Sacramento by the Subcommittee on Irrigation and Reclamation, of the House 
Committee on Interior and Insular Affairs, and the Joint Interim Committee on 
Water Problems, of the California Legislature. Representatives of both the 
State and the Bureau of Reclamation testified concerning the consideration which 
recently had been given this subject, as well as exchanges of correspondence some 
years ago. Some members of the committees strongly expressed the view that 
the institution of an adjudication proceeding should be voided. The attorney 
representing the water users expressed himself in a similar vein. 

Previous efforts to negotiate a binding recognition of Sacramento River water 
rights have proved unproductive and the Bureau of Reclamation has long recog- 
nized that an ultimate judicial determination of the rights of at least the major 
diverters might prove to be the only satisfactory way by which the operation of the 
initial features of the project, as planned by both the State and the United States, 
could be assured. In contemplation of this possibility several informal confer- 
ences among State and reclamation representatives have been held during the 
past few months. 

It has been our view that the one orderly and apparently the most fair and 
most effective procedure would be for me to request the Attorney General of the 
United States to institute an appropriate proceeding in the United States District 
Court for the Northern District of California, in the name of the United States; 
and for the State of California, through its attorney general, to join as a party to 
such a proceeding, in support of the applications which have been assigned to the 
United States by the State director of finance. 

In so doing, I should recommend that the Attorney General of the United 
States consider a motion to the court that the factural issues concerning the 
relative rights to make diversions of water be referred to the California State 
engineer for a report to the court. In this manner, the rights of all interesis, 
including the United States, could be judicially determined in conformity with 
State law, and the existing facilities and available mechanisms of the State might 
be employed in responsible aid of the court’s fact-finding functions. 

In view, however, of the expressed disposition of the Sacramento River water 
users to undertake to agree on these relative rights without an adjudication pro- 
ceeding the Bureau of Reclamation of course would be most willing to participate 
in anv negotiations which the State of California should initiate and which should 
show indications of being fruitful. I therefore urge that we call upon the appropriate 
State officials, including, presumably, the attorney general and the State engineer, 
to collaborate in the arrangement of an early meeting with Reclamation repre- 
sentatives and representatives of the water users, in which the success of this ap- 
proach would be promptly explored. 

Failing the success of such efforts, I can see no alternative to some form of 
judicial definition of the rights reflected by all major users of Sacramento River 
water, and I am informed that responsible State representatives share this opinion. 

I am taking the liberty of sending copies of this letter to Attorney General 
Brown and State Engineer Edmonston, and copies of my letters of transmittal are 
enclosed. Iam instructing Regional Director Boke and Regional Counsel Graham 
at Sacramento, to be available for discussions of the nature I have described. 

Sincerely yours, 
Oscar L. CHAPMAN, 
Secretary of the Interior. 
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